United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 

_!_•_L_ 

~T 

UNITED STATES COURT OF APPEALS FOR THE 
i DISTRICT OF COLUMBI 

January Term. 1935 


l No. 6402 

i 

ROBERT J. HOAGE. DEPUTY COMMISSIONER FOR THE 
DISTRICT OF COLUMBIA EMPLOYEES’ COMPENSA¬ 
TION COMMISSION. AND MARGARET L, SPINDLER. 
COMMITTEE FOR ROBERT A. BENNETT. NON COMPOS 
MENTIS. INTERVENER. APPELLANTS 

vs. 

TERMINAL REFRIGERATING AND WAREHOUSING COM¬ 
PANY. A CORPORATION. AND INDEMNITY INSURANCE 
COMPANY OF NORTH AMERICA. A CORPORATION. 
APPELLEES 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 



FILED JANUARY 23, 1935 








UNITED STATES COURT OF APPEALS FOR THE 

DISTRICT OF COLUMBIA j 

January Term, 1935 


No. 6402 | 

ROBERT J. HOAGE. DEPUTY COMMISSIONER FOfe THE 
DISTRICT OF COLUMBIA EMPLOYEES^ COMPENSA¬ 
TION COMMISSION. AND MARGARET L. SPI^DLER, 
COMMITTEE FOR ROBERT A. BENNETT. NON COMPOS 
MENTIS, INTERVENER. APPELLANTS 

vs. 

TERMINAL REFRIGERATING AND WAREHOUSING^ COM¬ 
PANY, A CORPORATION, AND INDEMNITY INSURANCE 
COMPANY OF NORTH AMERICA, A CORPORATION, 
APPELLEES 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX 

Caption...—. 

Bill for injunction. 

Transcript of testimony.. 

Testimony of— 

Robert Bennett__ 

Dr. John J. Shugrue. .. 

Robert Bennett (recalled).. 

Jerry P. Johnson. 

Dr. John J. Shugrue (recalled)_ 

Dr. Marjorie Stuart... 

Robert Bennett (recalled) .. 

Dr. Majorie Stuart. ... 

Russell George Johncox_ 

Matthew Neal... 

J. P. Johnson (recalled)_ 

Mrs. Margaret Spindler.. 

Mrs. Sarah Bennett__ 

Mrs. Emma Stokes.. 

Dr. J. Duerson Stout_ 

Abbie Cooper___ 


Original Print 

k 1 

|i i 

9 5 


24 

30 

33 

46 

53 

61 

64 

73 

74 

75 
S2 
86 
89 
92 

103 


114395—35 


1 


I 






















II 


INDEX 


Caption—Continued. Original Print 

Findings of fact_______ 231 108 

Motion to dismiss bill of complaint_____ 235 110 

Motion of Margaret L. Spindler for leave to intervene.. 237 111 

Order granting motion___^_ 237 111 

Motion of Margaret L. Spindler to dismiss bill_ 23S 112 

Opinion of Justice Bailey_ 239 112 

Final decree for permanent injunction___ 240 113 

Appeal noted by defendants____ 241 113 

Affidavit of Margaret Spindler, Committee__ 241 113 

Order allowing appeal in forma pauperis _ 242 114 

Assignment of errors on behalf of Hoage__ 243 115 

Assignments of error on behalf of Spindler_ 245 116 

Designation of record____- 246 116 

Clerk's certificate......... 24S 118 


















HOAGE, DEPUTY COME., ETC., ET AL. VS. TER. REFRIG. CO., EjTC. 1 

i 

i 


a Supreme Court of the District of Columbia 

i 

Equity No. 57370 j 

Indemnity Insurance Company of North America, a Corporation, 

plaintiff 


Robert J. IIoace. Deputy Commissioner for tiie District of IColum- 
bia Employees' Compensation Commission, defendan 

United States of America. 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for injunction 

Filed July 3, 1934 

In the Supreme Court of the District of Columbia 

Equity No. 57370 

Indemnity Insruance Company of North America, a Corporation, 

plaintiff 

vs. 

Robert J. Hoage, Deputy Commissioner for the District of 
Columbia Employees’ Compensation Commission, defendant 

The bill of complaint of the plaintiff. Indemnity InsurancR Com¬ 
pany of North America, respectfully shows to the court as follows: 

1. The said plaintiff is a corporation organized and existing under 
the laws of the State of Pennsylvania, is encaged in business in the 
District of Columbia and brings this suit in its own right. 

2. The defendant, Robert J. Hoage, is a citizen of the United 
States, a resident of the District of Columbia and is sued as cleputy 
commissioner for the District of Columbia Employees’ Compensa¬ 
tion Commission. 

3. On April 6th, 1930, one Robert Bennett, hereinafter referred 
to as 44 employee ”, was employed as an engineer by the Terminal 
Refrigerating" and Warehousing Company, a corporation, with 
offices at 4 y 2 and D Streets Southwest, Washington, District of 
Columbia, hereinafter referred to as 44 employer.” 

4. Pursuant to provisions of an act of Congress approved March. 
4th, 1927 (44 Stat. L 1424), known as the 44 Longshoremen’s & 
Harbor Workers’ Compensation Act”, which was made applicable 
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to certain employments in the District of Columbia by an act 

2 approved May 17th, 1928 (45 Stat. L 600), plaintiff had 
issued to said employer and there was in force on April Gth, 

1930. a certain policy of insurance securing the payment of com¬ 
pensation in case of injury or death of said employer's employees 
arising out of and in the course of their employment. 

5. That on April 6th. 1930. said employee, while performing 
services for said employer and in the act of assisting the demolish¬ 
ing of a building, was struck on the head by some falling lumber, 
causing a fracture of the skull. As a result of this injury, said 
employee suffered temporary total disability from April 7th. 1930, 
to June 15th. 1930, inclusive, a period of 10 weeks for which he was 
paid compensation voluntarily by plaintiff as insurance carrier for 
said employer at the rate of $17.03 per week. Said employee re¬ 
turned to work on June 16th. 1930. and received regular wages of 
$28.00 per week from his said employer until June 20. 1931, when 
said employee stopped work. 

6. On June 30th. 1931, said employee filed formal claim with the 
defendant Hoage as deputy commissioner for compensation and 
medical benefits on the ground of recurring disability. Defendant 
Hoage then ordered a hearing on said claim on Septeml>er 22nd, 

1931. and a transcript of the testimony adduced before him is at¬ 
tached hereto, marked 44 Plaintiff's Exhibit A", and prayed to be 
read as a part hereof. Objection was raised at this hearing by 
plaintiff as insurance carrier to the lack of jurisdiction of the deputy 
commissioner to consider the claim because of failure to comply with 
section 13 of the act. 

7. As a result of said hearing defendant Hoage filed a compensa¬ 

tion order on April 19th, 1932. finding, among other things, 

3 44 that no evidence was offered to show that the limitation of 
time set forth in section 13 (a) of the act should be set aside 

because of mental or other incompetency and no other evidence was 
adduced tending to justify the further consideration of the claim 
and rejecting the claim for failure to file within one year from the 
date of last payment of compensation. Copy of said order marked 
‘‘Plaintiff's Exhibit Bis to be found on pages 5, 6, 7 and first- 
half of page 8 of plaintiff's exhibit C and is prayed to be read as 
a part hereof. Said order became final thirty days thereafter, no 
appeal having been taken therefrom in accordance with section 21 
(b) of the act. 

8. After more than a year from the date of his return to work, 
said employee was placed by his employer on vacation status on 
June 20th, 1931. at full pay and was paid on this basis until No¬ 
vember 18th, 1931 1 . at which time said employer began paying him 
at the rate of $17.00 per week until May 19th, 1932. 

9. Thereafter, application was made to defendant Hoage as deputy 
commissioner by said employee for a rehearing and modification 
of the original compensation order on the ground that certain evi¬ 
dence had not been introduced which was material as a basis for 
an award which would entirely change the aspect of the award 
and that the action of his employer in paying him the equivalent 
of compensation to May 20th, 1932, had 44 estopped ” him from filing 
his claim. 
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10. Defendant Hoage as deputy commissioner ordered ja second 
hearing on this application on June Tth, 1932, and the transcript 
of evidence adduced before him is attached hereto, marked! “ Plain¬ 
tiff's Exhibit C ", and prayed to be read as a part hereof. Objection 

was raised at this hearing by plaintiff as insurance cjarrier to 

4 the further consideration of the claim because of lack!of juris¬ 
diction under section 13 of the act. 

11. As a result of said second hearing, defendant Hoagte filed a 

second compensation order on June 14th, 1932. finding, aiming other 
things, # . | ' 

u that the claimant had been notified by the employer on subsequent 
occasions that he should make claim for compensation: (that the 
claimant testified that he had just neglected to make his cljrim, and 
the deputy commissioner now finds that the claimant had knowledge 
of the fact that claim should have been filed within the yeaj- limit ”, 
and rejected the application for modification for the reason! that the 
employee failed to prove that he was mentally incompetent or that 
he had been ” estopped " from filing his claim in time by aijy action 
of his employer. Copy of this second order marked “ Plaintiff’s 
Exhibit I) " is to be found on pages 15. 1G, 17 and first parti of page 
18 of plaintiff's exhibit E and is prayed to be read as a par|t hereof. 
Said order became final thirty days thereafter, no appeal having 
been taken therefrom, in accordance with section 21 (b) of the act. 

12. Thereafter, on June 9th, 1933. more than three years after 
the accident on April 6th, 1930. said employee was adjudged to be 
of unsound mind bv this court sitting in lunacy, being Lunacv 
Cause No. 15159. and, on June 12th. 1933. Margaret L. Sp^ndler, a 
daughter of said employee was appointed committee of his person 
and estate upon furnishing a bond in the amount of $500.00. 

13. On July 7th. 1933. a claim was tiled with defendant Hoage 
as deputy commissioner by said committee on behalf of said em¬ 
ployee alleging his mental incompetencv and asking for compensa¬ 
tion and medical benefits to date and a hearing was demanded 

thereon. Defendant Hoage declined to grant a hearing to 

5 said committee on the ground that the matters theij 
been settled at two prior hearings and his orders r 

the employee's claim had become final. 

14. Thereafter, the said committee filed in this court, Law Cause 
No. 83154 entitled “United States of America, ex rel. Margaret L. 
Spindler. Committee for Robert Bennett, Lunatic, v. Robert J. 
Hoage. etc/', a petition for writ of mandamus, to which defendant 
Hoage as sole respondent therein filed his answer under oath , setting 
forth in part as follows: 

“ There is no general or special authority or power vested in the 
deputy commissioner by the statute to reopen a compensation claim 
that has been adjudicated, upon the ground of newly discovered evi¬ 
dence. or mistake of law. or mistake of fact. 

“ That the relator requests the deputy commissioner to perform a 
useless act; namely, to readjudicate settled issues in the jcase of 
Robert Bennett: * * * Moreover, there was an adequate;remedy 
available to the interested parties in the compensation proceeding 
before the deputy commissioner by the provisions of section 2i (b) of 
the act to obtain judicial review of the compensation orders cjf April 
19th, 1932, and June 14th, 1932.” 


ein had 
ejecting 
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Said committee filed a replication to said answer which in substance 
charged that the deputy commissioner had failed to grant a hearing 
on her claim in accordance with section 19 of the act and she was 
without remedial relief otherwise. 

15. Thereafter, by agreement between said committee and said de¬ 
fendant Hoage. the mandamus proceedings were abandoned upon 
said defendant Hoage granting a third hearing on the claim of said 
employee, presented on Ids behalf this time by his committee, and the 
hearing was set forth March lGth. 1984. Copy of the transcript of 
testimony adduced before defendant Hoage as deputy commissioner 
at said hearing is attached hereto, marked ** Plaintiff s Exhibit E 
and prayed to be read as a part hereof. Objection was raised by the 
plaintiff* as insurance carrier at the third hearing to the juris- 
G diction of the deputy commissioner to grant a further hearing 
and or to hear evidence due to the finality of his findings and 

%• V 

rejections following the two prior hearings on the same issues and 
questions of fact. 

1G. As a result of the third hearing defendant Hoage filed a com¬ 
pensation order on June 5th. 1984. containing new and revised find¬ 
ings of fact and an award, a copy of which is attached hereto, 
marked “ Plaintiff's Exhibit F and prayed to be read as a part 
hereof. Said findings of fact attempt to void and vacate the findings 
of fact contained in his orders filed April 19th. 198*2. and June 14th, 
1982. and to set forth new or amended findings. Said award directs 
payment of compensation to said committee from April 7th. 1980 to 
May 81st. 1984. inclusive, except during the period from June lGth, 
1980. to May 19th. 1982. at the rate of £17.08 per week, less the sum 
of $170.30 heretofore paid, and to continue said weekly payments 
until further order of the deputy commissioner; to pay medical hos¬ 
pital and other care, and to pay Attorneys James P. Donovan and 
Chauncey Brown $200.00 for legal services. 

17. Plaintiff charges and avers that said third compensation order 
filed June 5th, 1934. with its findings of fact and award, is “not in 
accordance with law and the defendant Hoage as deputy commis¬ 
sioner was without general or special authority or power under the 
statute to grant a third hearing on the claim for Bennett or to revise 
his findings of fact heretofore made and become final in the prior 
compensation orders of April 19th, 1932 and June 14th. 1932. or to 
readjudicate settled issues in said case or to void and vacate his own 
orders and awards and to direct a new award completely reversing 
his prior decisions and at direct variance with his original de¬ 
terminations' of fact and to his answer under oath in the 
7 mandamus proceedings against him. Plaintiff avers and says 
that, under the power vested in said defendant Hoage as 
deputy commissioner his compensation order filed June 5th. 1934, is 
utterly void and of no force and effect and that the action of de¬ 
fendant Hoage in that respect is illegal and contrary to the provi¬ 
sions of the District of Columbia Compensation Act. 

Wherefore, in consideration, of the premises, plaintiff prays: 

1. That a writ of subpoena be issued by this court against said 
defendant Robert J. Hoage, as deputy commissioner, requiring him 
by a day certain, to be therein named, to appear and answer the 
exigencies of this bill of complaint; 
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2. That an injunction issue, pendente life and permanently, re¬ 
straining the enforcement of said compensation order and award 
and requiring the defendant to vacate and set aside the same; 

3. That the payment of said award be stayed, pending I final de¬ 
cision therein; 

4. That the plaintiff may have such further and other j relief as 
the nature of the case may require and to the court may seem meet 
and proper. 

Indemnity Insurance Company of 

North America, a corporation. 

Bv Frank H. Myers, 

Its Attorney. 

Frost. Myers & Towers. 

Attorneys for Plaintiff. 

I 

District of Columbia, ss: 

' j 

S I, Frank H. Myers, being first duly sworn on oath depose 

and sav that I have read the foregoing bill of complaint by 
me subscribed as attorney of the plaintiff, Indemnity Insurance Com¬ 
pany of North America, a corporation, and know the I contents 
thereof; that the facts therein stated of my personal knowledge are 
true and those stated upon information and belief, I believe to be 
true. 

Frank H. Myers. 

Subscribed and sworn to before me this 27th dav of June 1934. 


[ notarial seal ] 


9 


Mildred Y. Robeso|n. 
Notary Publie\ D. C. 

Plaintiff’s Exhibit A 


United States Employees’ Compensation Commission for the 

of Columbia 


District 


Before Hon. R. J. Hoage, Deputy Commissioner for the District of 


Columbia 
No. 440-38 

Robert Bennett, claimant 


vs. 


Terminal Refrigerating and Warehousing Corporation, employer, 
Indemnity Insurance Company of North America, iijsurance 
carrier 

Transcript of testimony at hearing J 


Pursuant to notice, this matter was heard before Honorable R. J* 
Hoage, deputy commissioner. United States Employees’ Compensa¬ 
tion Commission, at Washington, D. C., on the 22nd day of Septem¬ 
ber, 1931, at 10 o’clock a. m. 
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Appearances: Joseph A. Kaufmann, Esquire, on behalf of the 
claimant; Messrs. Tebbs & Myers, by Frank H. Myers, Esquire, on 
behalf of the respondent. 

10 The Deputy Commissioner. This is the case of Robert 

Bennett, claimant, against Terminal Refrigerating and 
Warehousing Corporation, the employer, and the Indemnity Insur¬ 
ance Company of North America, the insurance carrier. 

Having been formally set for hearing, the case is presented for 
consideration at this time. 

Mr. Jerry P. Johnson. I am the secretary of the Terminal Re¬ 
frigerating and Warehousing Corporation. This letter was not 
delivered until Friday of last week and I was in the position that 

it was not called to mv attention until Mondav. 

% ■ _ 

The Deputy Commissioner. Which letter : 

Mr. Johnson. This letter from the Commission. 

Mr. Myers. I think an attorney is here with the claimant this 
morning. 

Mr. Kaufmann. Here is the position. Mr. Commissioner: Mr. 
Bennett himself <1 id not come in to see me but on Friday Mr. Ben- 
netts son called the Office and asked to have someone call, and I was 
unable to see them on account of the holidays that took place over 
vesterdav and just yesterday was able to get the facts of the case. 

Now, it appears that this claim has been filed and it will be con¬ 
troverted now, first, on account of the limitations as prescribed by 
the statute. 

The Deputy Commissioner. Let us find out about the prelimi¬ 
naries first. 


11 Do you want Mr. Kaufmann to represent you this morning 
in the heaping, Mr. Bennett? 

(The claimant made no reply that was audible to the reporter.) 

Mr. Johnson. That is the point I want to bring up. 

The Deputy Commissioner. I think that you will have to have a 
written request signed by him. 

Mr. Kaufmann. I have not got that. I do not know that I am 
here at his request. 

The Deputy Commissioner. I have no record of it. 

Mr. Kaufmann. The point is that there is a claim made here that 
there is some doubt as to his sanity at the present time. 

The Deputy Commissioner. Having been formally set for hear¬ 
ing. the case is presented for consideration at this time. 

The parties present are Robert Bennett, the claimant in person, ' 
and he seems to be represented by Jerry P. Johnson, secretary of the 
Terminal Refrigerating and Warehousing Corporation. 

You are just representing the employer, though, are you? 

Mr. Johnson. I just came here- 

Mr. Myers (interposing). I presume he is. 

The Deputy Commissioner. Is your son going to testify to some¬ 
thing. Mr. Bennett? 

The Claimant. Yes; you ask him anything. 

12 The Deputy Commissioner. Then I will require Mr. John 
B. Bennett as a witness for the claimant. 

And what about your wife? 

Mrs. Hoffner. No; I am not the wife. I am a niece. I make my 
home with him. My name is Marie Hoffner. 
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[vers, an 


The Deputy Commissioner. All right. 

I will register Mr. Kaufmann here as being present. 

Representing the respondent is Mr. King and Mr. M 
attorney. 

What witnesses have vou. Mr. Myers? 

Mr. Myers. I have none. 

The Deputy Commissioner. Mr. Myers, your records. J believe, 
show, and if I am not correct will you please correct mej that the 
Indemnity Insurance Company of North America have j paid the 
claimant in this case. Robert Bennett, compensation for {disability 
beginning April 7th. 1930. and ending June loth. 1930. atf the rate 
of $17.03 a week, amounting to ten weeks, or $170.30. 

Mr. Myers. That is right. 

The Deputy Commissioner. Are you admitting liability to this 
extent in this case? 

Mr. Myers. To that extent. 

The Deputy Commissioner. And you are waiving the! right of 
controversy other than the question of disability subsequent} thereto? 

Mr. Myers. We admit everything up to the time hq returned 

13 to work. 

The Deputy Commissioner. When Did he return td work? 
Mr. Myers. On June 12, 1930. 

The Deputy Commissioner. I will swear the witnesses, 
nett. Mr. Johnson, Miss Hoffner, and Mr. Bennett. Jr. 

(Thereupon the claimant and the witnesses last above na 
duly sworn by the deputy commissioner.) 

Thereupon Robert Bennett, the claimant herein, having 
viouslv dulv sworn bv the deputy commissioner as above i 
was called as a witness for and on his own behalf and. up< 
ing the witness stand testified, upon examination, as follow 

Examination in chief bv the Deputy Commissioner: 

%/ 

Q. When did you go back to work after your injury. Mr. 

A. On June 12th. 

Q. On June 12th. 1930? 

A. Yes. sir. 

The Deputy Commissioner. Then, that is correct. Mr. Mvers. 

Mr. Myers. That is admitted. 1930. 

The Deputy Commissioner. Yes: I understand that. 

I want to introduce as part of the record at this time Form 
D. C. C. A.—303, entitled “Employee's Claim for Compensa- 

14 tion ". signed on the 30th day of June. 1931. and filed in the 
office of the deputy commissioner July 1. 1931. in which the 

claimant alleges that he has suffered disability since June 20th. 1931. 
Is that correct ? 

The Claimant. That is correct. 

(The document in question was thereupon marked “ Claimant's Ex¬ 
hibit No. 1 and as such was received in evidence and is filed in the 
office of the deputy commissioner with the original papers in this 
case.) 

By the Deputy Commissioner: 

Q. And you say that you are still disabled at this time ? 

A. Yes. 


[Mr. Ben- 

ned were 

been pre- 
ndicated, 
m assum- 
s: 

Bennett ? 
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The Deputy Commissioner. And in this claim the claimant makes 
claim for compensation as a result of the injury of April 6, 1930. 
Now, what is your objection? 

Mr. Myers. The first statement that you made “ still disabled , 
you mean he is again disabled ? 

The Deputy Commissioner. I said June 20. 1931, and that dis¬ 
ability still exists. 

Mi\ Myers. Our claim is this: The statute of limitations has a 
bearing on this particular claim as is provided in section 13 (a) 
of the District of Columbia Workmen's Compensation Act. 

The Deputy Commissioner. Will you quote the section, please ? 
15 Mr. Myers. The section reads: ** The right to compensation 

for disability under this act shall be barred unless a claim 
therefor is filed within one Year after the injury, and the riffht to 
compensation for death shall he barred unless a claim therefor is 
filed within one year after the death, except that if payment of com¬ 
pensation has been made without an award on account of such 
injury or death a claim may be filed within one year after the date 
of the last payment. Such claim shall be filed with the deputy 
commissioner in the compensation district in which such injury 
or such death occurred." 

We claim that the injury- 

The Deputy Commissioner. I do not think you have put into the 
record the date the last payment was made. 

Mr. Myers. I am about to put that in now. 

The Deputy Commissioner. All right. 

Mr. Myers. Form D. C. C. A.-308. which has been filed with the 
Commission as of June 19. 1930. shows total payment of $170.30 
and the date of the last payment was June 17. 1930, and the claim¬ 
ant's claim, which has been filed here, is sworn to as of June 30. 
1931, which is thirteen days after the date of the last payment of 
compensation, and was not received in the office of the deputy com¬ 
missioner until July 1st. 1931. which is approximately two weeks 
after the elapse of the one-year period from the date of the last 
compensation payment of June 17. 1930. 

1G The Deputy Commissioner. I would like to read into the 
record of this hearing the other provision of the act, the 
District of Columbia Workmen's Compensation Act, section 13. and 
particularly paragraph (b). which reads: 

* 4 Notwithstanding the provisions of subdivisions (a) failure to 
file a claim within the period prescribed in such subdivision shall 
not be a bar to such right unless objection to such failure is made 
at the first hearing of such claim in which all parties in interest are 
given reasonable notice and opportunity to be heard." 

This is the first hearing and you are raising the question now. 

Subparagraph (c) of section 13 of the District of Columbia Work¬ 
men’s Compensation Act I want also to read into the record as 
follows: 

44 If a person who is entitled to compensation under this act is 
mentally incompetent or a minor, the provisions of subdivision (a) 
shall not be applicable so long as such person has no guardian or 
other authorized representative, but shall be applicable in the case 
of a person who is mentally incompetent or a minor from the date 
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of appointment of such guardian or other representative or in the 
case of a minor, if no guardian is appointed before he becomes of 
age, from the date he becomes of age/' 

With this objection raised at this time it is almost ai|i objection 
that bars the Deputy Commissioner from taking jurisdiction 

17 unless it can be proven that the claimant in th(| case was 
mentally incompetent. 

I do not know just how that shall be established oi, declared, 
whether I have the jurisdiction to determine that after cjertain evi¬ 
dence is in or not. I expect I could. It will have to be Evidence to 
show that the claimant is mentally incompetent. 

Mr. Kaufman x. Does not this amount really to a reopening of 
the case and does this mean the case cannot be reopened jvithin one 
vear? Or onlv within one vear? 

The Deputy Commissioner. The law does not permit the reopen¬ 
ing of a case after one vear. You mean on account of a recurrence? 
Mr. Kaufmanx. Yes. 

The Deputy Commissioner. We are trying to get an amendment 
of the law to give the deputy commissioner continuing jurisdiction 
in such cases. 

Mr. Kaufmanx. And you feel that this section of tin? act does 
preclude any entry here of a claim at this time based oiji a recur¬ 
rence. and this is a definite statute of limitation and precludes you 
from considering this case? 

The Deputy Commissioner. Unless vou find that the man is men- 

«/ 

tally incompetent. 

Mr. Kaufmanx. It appears, I found out this morning that 

18 Dr. Shugrue is not here, and it appears that the claim is made 
on the basis of the fact that his mind, well, he says in here 

[indicating a paper documentJ. “severe headaches and loss of mem¬ 
ory." 

The Deputy Commissioner. That is the reason I am rajsing that 
question. We have no proof to establish it. 

Mr. Kaufmanx. We certainlv cannot take the man’s own word 

m v 

if he claims he has lost Ins memorv. It seems that medical testi- 

monv would be necessarv and it mav be necessarv to have an ad- 
*/ %/ 

judication and guardian appointed and have the guardian make re¬ 
quest to the court, because it appears that the statute of limitations 
in this case prevents a recovery at this time. 

The Deputy Commissioner. I think it will be necessary to do that, 
and if that is taken care of bv an attorney, Mr. Bennett, if it can 
be done that way perhaps it may be better. As it stands now, it 
bars me from taking any jurisdiction in the case, the respondent 
having raised that question. 

Mr. Myers. I want to call attention to one other thing land that 
is that we feel the claimant is estopped from denying mental com¬ 
petency due to the fact that he has prepared and filed a claim. 

Mr. Kaufmanx. Well, of course, if the courts hold that he is in¬ 
competent that has no effect. 

The Deputy Commissioner. It will appear very likely that the 
claim has been prepared by someone else. 

Mr. Myers. All I have is a record. 

19 The Deputy Commissioner. It is typewritten, is itj not? 

Mr. Myers. Yes, it is typewritten. 
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Mr. Ivaufmanx. If he was mentally incapable, nothing that he 
signed would be any good. 

The Deputy Commissioner. I think I will continue this hearing 
subject to call by the deputy commissioner when the claimant is 
ready to proceed with the hearing after having prepared for it. and 
it will be necessary for him probably to secure an attorney to have 
the proper action taken before I could give further consideration 
to the claim on account of the statute of limitations. 

All parties of interest will be notified whenever the claimant or 
his attorney notifies me that they are ready to proceed. 

Mr. Ivaufmanx. May I ask one question? 

The Deputy Commissioner. Yes. 

Mr. Ivaufmanx. Do I understand that the claimant has not 
worked since June 29. 1931' 

The Deputy Commissioner. That is his claim. 

Mr. Myers. Yes: that is his claim. 

Mr. Ivaufmanx. And that he has not worked since? 

The Deputy Commissioner. That is his statement. 

Mr. Johnson. That is not so. • 


(Thereupon the instant hearing was concluded.) 


20 I hereby certify that the foregoing is a complete and accu¬ 

rate transcript of my shorthand report of the testimony and 
statements, etc., presented at the described hearing. 

H. S. Middlemiss. 

Official Reporter. 


21 Claimant's Exhibit No. 1—II. S. Middlemiss 

Form DCCA-303 

Leave This Space Blank 

Case No. 446-3$ 

Insurance Carrier's No. 27 

District of Columbia Workmen's Compensation Act 
Office of Deputy Commissioner, Washington, D. C. 

Employee's Claim for Compensation 

(To be filed with the deputy commissioner in accordance with sections 13 

and 19 of the Longshoremen's Act) 

INJURED PERSON 

1. Name of employee: R. Bennett. Employee’s check no._ 

2. Address: Street and no.: Oil Oth St. SW. City or town: Washington. D. C. 

3. Sex. male. Age_i- Married, single, widowed: Married. 

4. Do you speak English? Yes. Nationality, white. 

5. State regular occupation: Engineer. 

6. What were you doing when injured?_ 

7. (cr) Wages or average earnings per day, $4.00. (Include overtime, board, 

rent, and other allowances.) (&) per week, $28.00, (e) Were you 

employed elsewhere during week in which you were injured? No. (d) 

If so, state where and when___ 

S. Were you paid full wages for day of accident? Yes. 

EMPLOYER 

9. Employer. Terminal Refrigerating & Warehousing Corp. 

10. Office address: 4 1 / 4 & D Streets SW., Washington, D. C. 

11. Nature of business: Storage & ice manufacturing. 
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THE INJURY 

j 

12. Place where injury occurred: Engine room, 11th & E St. plant, j 

(Give place, and name of vessel) 

13. Name of foreman: C. Ii. Smith. 

14. Date of accident or first illness: The 4/6/30 day of April |030, at — 

o'clock_m. 

15. How did accident happen or how was occupational disease causjed? While 

helping in producer plant, framework holding coils fell frpm roof of 
producer plant. 


NATURE AND EXTENT OF INJURY 


I 

ra cl ured. 


16. State fully nature of injury or occupational disease: Skull fr; 

17. On what date did you stop work because of injury? 4/6/30. 

IS. Have you returned to work? (Yes or No.) Yes. If “yes", on (what date? 
6/12/30. 

19. Does injury keep you from work? < Yes or No.) Yes. since 6/20/31, on 

acct. severe headaches and loss of memory. 

20. Have you done any work in period of disability? No. 

21. Have you received any wages since injury? Yes. If so, from ajad to what 

date? June 12th. 1930, to June 20. 1931. 

22. Has injury resulted in amputation? No. If so. describe same. 


23. Did you request your employer to provide medical attendance?! Y’es. Has 

he done so? Yes. 

24. Attending physician : Name_ Address_ 

25. Hospital: Name. Emergency Hospital. Address, Washington, 1^. C. 

NOTICE 

26. Have you given your employer notice of injury? (Yes or No.) Y^s. When? 

6/20/31. 

27. If such notice was given, to whom? A. N. Cooper, engineer. 

28. Was it given orally or in writing? Orally. 

I hereby present my claim to the deputy commissioner for co 
for disability resulting from an injury arising out of and in the co 
employment and not occasioned solely by intoxication, or by my willful inten¬ 
tion, and in support of it I make the foregoing statement of facts| 

Dated June 30, 1931. 

Signed by R. Bennett. Cl(ih\mnt, 

Mail address: 611 6th Street SW., Washington, D. C. 


mpensation 
urse of my 


in, for the 


22 United States Employees’ Compensation Commissio 

District of Columbia 


Before Hon. R. J. Hoage, Deputy Commissioner for the lj)istrict of 

Columbia 

No. 446-38 

Robert Bennett, claimant 

vs. 

Terminal Refrigerating and Warehousing Company, Employer, 
Indemnity Insurance Company of North America, Insurance 
carrier 


Transcript of testimony at hearing 

Pursuant to notice theretofore given to all known Interested 
parties, the above-entitled cause came on for hearing before Hon. 
R. J. Hoage, deputy commissioner, United States Employees’ Com- 
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pensation Commission, at 10 o'clock a. m., June 7, 1932, there being 
Present: John D. Fitzgerald, Esquire, on behalf of the claimant; 
Frank H. Myers, Esquire, on behalf of the respondent. 

23 The following proceedings and transactions were then had: 

Mr. Fitzgerald. If the Commissioner please, at the outset 
I want to state that I just came into the case about a month or so 


ago. 

I did not represent, originally, the claimant at the former hearing. 
I understood that he was represented by Mr. Hoffman, of Mr. New- 
myer's office. 

I communicated with Mr. Hoffman and he told me that he was 
no longer interested in the case and his purpose was to appear on 
that particular day; that is. at the original trial. 

I notice that there are several witnesses here from the Refrigerat- 
ing Corporation whose testimony will be cumulative, and I have 
agreed with Mr. Mvers that the testimony of those cumulative wit- 
nesses will be practically admitted, so far as the injury is concerned. 

The Deputy Commissioner. When the time comes we will take 
that up. 

Mr. Fitzgerald. We may be able to excuse those that are not 
necessary at the hearing. 

•» i 


I notice further that Doctor Shugrue who was the physician, 
although I understand he was subpoenaed, is not present. 

The Deputy Commissioner. Those matters will be cared for later. 

Just let me set up this case for a matter of record. 

24 Mr. Fitzgerald. Yes. 

The Deputy Commissioner. This is the case of Robert Ben¬ 
nett. claimant, against the Terminal Refrigerating and Warehous¬ 
ing Co., the employer, and the Indemnity Insurance Co. of North 
America, the insurance carrier. 


The parties present are: 

Is Mr. Bennett here? 

Mr. Fitzgerald. Yes, sir. 

The Deputy Commissioner. Represented by Attorney John D. 
Fitzgerald. 

The witnesses called on behalf of the claimant, please answer if 
you are here. 

(Thereupon the witnesses Bennett. Neal, Cook, Webber, Smith, 
and Johnson responded to their names.) 

The Deputy Commissioner. Representing the respondent is Mr. 
King and Attorney Frank H. Myers. 

What witnesses have you. Mr. Myers? 

Mr. Myers. We have no witnesses. 

The Deputy Commissioner. An original hearing was held in this 
case on the 22nd day of September 1931. The transcript of the 
testimony of that hearing is by this reference made a part of this 
record and is to be read as a part hereof in this case. 

Following the hearing held on said 22nd day of September 
1931, a compensation order was issued by the deputy com- 
25 missioner, dated on the 19th day of April 1932, and the 
said compensation order, if there is no objection, will be made 
a part of this record and included in the transcript of the record 
of this hearing at this time. 
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Is there any objection to including that compensation order in 
this record ? 

Mr. Myers. I have no objection. 

Mr. Fitzgerald. Nor have I. 

The Deputy Commissioner. Then it will be inserted in the record. 

(The document in question is as follows:) 

26 Plaintiff’s Exhibit B 

i 

i 

United States Employees’ Compensation Commission 

i 

District of Columbia Compensation District 

Compensation Order Rejection of Claim. Case No. 446-38 

In the matter of the claim for compensation under the District of 
Columbia Workmen’s Compensation Act 

Robert Bennett, claimant 

i 

vs. 

Terminal Refrigerating & Warehousing Company, employer, 

Indemnity Insurance Company of North America, insurance 

carrier 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and a hearing: having been 
duly hold in conformity with law, the Deputy Commissioner makes 
the following 

FINDINGS OF FACT 

That on April 6. 1930. the claimant above named, was in the em¬ 
ploy of the employer above named, whose address is Four and One- 
IIalf and D Streets. SW., Washington, District of Columbia; that 
the employer was subject to the provisions of an act of (pongress 
approved May 17, 1928, entitled “An act to provide compensation for 
disability or death resulting from injury to employees in certain 
employments in the District of Columbia, and for other purposes”; 
that tiie liability of the employer for compensation under said act 
was insured by the Indemnity Insurance Company qf North 

27 America; that on said day the claimant herein, while per¬ 
forming services for the employer above named, sustained per¬ 
sonal injury which arose out of and occurred in the cours^ of his 
employment and resulted in his disability; that while so employed 
the claimant was in the act of demolishing a building for the employer 
when some lumber fell on his head, causing a bilateral fracture of 
the temporal bones; that as a result of the injury the claimant suf¬ 
fered temporary total disability from April 7, 1930, to June 75,1930, 
inclusive, a period of ten weeks; that the wage of claimant at the 
time of injury was $28.00 per seven-day week; that the average wage 
was $25.54 per week, and the rate of compensation to which! he was 
entitled is $17.03 per week; that compensation for ten week^ at the 
rate of $17.03 per week was paid the claimant in the total jamount 
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of $170.30; that the claimant returned to work on June 16, 1930, and 
received regular wages at the rate of $28.00 per week; that on June 
20, 1931. the claimant ceased work; that on June 30. 1931, he made 
claim for additional compensation and medical attention on the 
ground of recurring disability alleged to have resulted from the 
injury sustained April 6. 1930; that on September 22. 1931, a hearing 
was held for the purpose of determining the claimant's rights under 
the act: that at the hearing the employer's insurance company raised 
objection to the claimant's rights to further compensation and medi¬ 
cal treatment on the ground that no claim was filed therefor 
28 within one year after the date of the last payment of compen¬ 
sation: that no evidence was offered to show that the limita¬ 
tion of time set forth in section (13) (a) of the act should be set 
aside because of mental or other incompetency, and no other evidence 
was adduced tending to justify the further consideration of the claim. 

Upon the foregoing findings of fact, it is ordered by the deputy 
commissioner that the claim be and it is hereby rejected for the 
following reason: 

That the claimant herein failed to file claim for recurring dis- 
ability within one year from the date of the last payment of compen¬ 
sation. as required by section 13 (a) of the act. 

Given under mv hand at Washington. D. C., this nineteenth dav 
of April 1932. 

(Signed) K. J. Hoage, 

Deputy Commissioner* 
District of Columbia ('ompensatlon D 1st/yet. 


TROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the insur¬ 
ance. carrier, the attorney for the claimant, and the attorney for the 
respondent, at the last-known address of each as follows: 

X attic Address 

Mr. Robert Bennett. 911 6th Street SW., Washington. I). C. 

Terminal Refrigerating & Warehousing Company. 4 J /> & 1) Streets 
SW.. Washington, D. C. 

29 Indemnity Insurance Company of North America, % Ralph 
W. Lee & Co., 1508 L Street NW., Washington, D. C. 

Mr. Joseph A. Kaufman. 1001 15th Street NW., Washington, I). C. 

Mr. Frank H. Myers, 814 Securities Building, Washington, I). C. 

Mailed April 19, 1932. 

(Signed) R. J. Hoage, 

Deputy Connmsslon-er. 

The Deputy Commissioner. As will be noted, in that compensa¬ 
tion order the right of the claimant to receive compensation is denied 
on the ground that the statutory limits had run and the claim had 
been filed a year and approximately thirteen days subsequent to the 
date of the payment of the last compensation as shown by the records 
of the hearing on that date. 

After the compensation order was issued it was discovered that in 
the files of the office of the deputy commissioner was a letter that 
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n. 

lab led by 
of the 


n 


that the 


had been written bv the attorney for the claimant, dated March 30. 

•j / I / 

1932. and it was filed beneath the records and obscured, on! the 31st 
day of March 1932, in which the attorney then representing tjie claim¬ 
ant requested that the case be opened for further testimony on the 
ground that the claimant was permanently and totally dis 
reason of this accident and requesting further considerate 
case. 

30 The basis of the disallowance of compensation was| that the 
claim had not been filed within the proper period of jone year 

after the date of payment of last compensation, and it wa|s under¬ 
stood at the hearing that the claimant would be given an opportunity, 
the claimant or his attorney, to introduce evidence with relation to 
the mental incompetence of the claimant to file a claim s<j> that if 
there should be anything of this character the case should l)e given 
consideration on this basis. 

It now develops that the attorney for the claimant feels 
basis upon which the compensation order was issued was a f^lse one; 
that the information which was necessary for the proper determina¬ 
tion of the case was not in the file of the deputy commissioner; and 
the request was made for further hearing before the said compensa¬ 
tion order became final, which was on the 19th day of May 1932. 

The deputy commissioner, therefore, on the 18th day of May, one 
day prior to the date upon which the order became filial^ served 
notice on parties of interest that a continued hearing would!be held 
for the purpose of allowing additional testimony to determine 
whether or not there was an error in the introduction of the previous 
testimony and whether or not the basis upon which compensation 
order was issued was a false one. 

The hearing on this date, today, is for the purpose of dete 
whether there is any reason why the said compensatio 

31 should not have remained final or whether a basis which had 
not been divulged at said hearing would be developed upon 

which a compensation order should have been issued. 

Now. is there anything further to state in the record? 

Mr. Fitzgerald. Now, if the commissioner please, I wish \ 
that, through my testimony, that the claimant. Mr. Bennett, 
and has been for some time permanently injured, totally injured, 
and that prior to or subsequent to his injury the details in connec¬ 
tion with the application before this commissioner had been br were 
taken care of by an officer of the respondent company and that the 
claimant himself was totally ignorant of any procedure in that re¬ 
gard and insofar as the application was concerned to this Commis¬ 
sion originally, all details were attended to bv the officers I of the 
company; that further, that after the claimant had been discharged 
by the Commission and returned to work he was, afterwards, sus¬ 
pended from his place of employment by reason of his continued 
physical and mental condition and that thereafter the respondent, 
the company, continued to pay the claimant the sum of money 
monthly equal to the amount of the award that was made originally 
by the commissioner, namely, $17.03. 


’mining 
n order 


o show 
is now 


Mr. Myers. I do not know what has been paid, but that 
payment originally made in 1930. 

_2 


is the 


114395—35 
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Mr. Fitzgerald. And my two points, for the purpose of pressin 
the reopen in j; of the ease and to show the legal merits of Inc clan 


‘ope 

are 


cr 

© 

in 


32 


First, that the representative of the respondent company, 
who as I understand is the secreary. acted in regard to the ap¬ 
plication as agent of the claimant and, in so doing, any act that might 
have been Gone bv the secretary of the company in connection with 
his dealings with the claimant constitute the act of the respondent 
corporation. 

'j he Reporter. Did I understand you correctly to say that a 
representative of the respondent company acted in regard to the 
application as agent of the claimant? 

Mr. Fitzgerald. Yes: as agent of the claimant. And that any act 
that might have been (lone by the secretary of the company in con¬ 
nection with his dealings with the claimant constitutes an act of the 
respondent corporation. 

The Deputy Commissioner. Are you contending then that the 
claimant was estopped by the action of the employer from making 
the claim within the one year limit ? 

Mr. Fitzgerald. Yes, sir. 

I'he Deputy Commissioner. And are you going to furnish evi¬ 
dence to show that they continued to pay him up until the time the 
compensation order was issued? 

Mr. Fitzgerald. After that time. 

The Deputy Commissioner. You will? 

Mr. Fitzgerald. And he returned to work and then lie was dis¬ 
charged from work and, subsequent to that, the respondent company 
actually paid him monthly the same sum of money called 
33 for in the award theretofore made bv the Commission. 

The Deputy Commissioner. And you are making claim now 
that the man's physical condition rendered him mentally incompetent 
to decide for himself? 

Mr. Fitzgerald. I am not attempting to do that. 

The Deputy Commissioner. I will swear the witnesses. 

Mr. Myers. Before vou swear the witnesses, may I state my ver- 
sion of the case? 

The Deputy Commissioner. Yes. 

Mr. Myers. AYe deny the authority of the deputy commissioner to 
hold a new hearing on this case on the ground that so far as the 
statement and the application of the claimant through his attorney 
is concerned, they show no change of condition which would warrant 
reopening and hearing this case again. 

I have very carefully noted what Mr. Fitzgerald said in his open¬ 
ing remarks. 

I have also very carefully read the application he has made or the 
petition he has fil(kl for reopeing or reconsideration of the case and 
neither show any grounds which are new or any evidence that is 
newly discovered. 

There is nothing indicated that was not presented or considered at 
the time of the last hearing on September 22nd, 1931. 

The Deputy Commissioner. Just a moment. 

Mr. Myers. May I finish? 
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There is nothing new presented that is not in the findings 
34 of fact by the deputy commissioner in this case as ofj the 19th 
of April. 1932. as having been shown and discovered by the 
substance of the testimony given at that time that this pan had 
been working and had been paid a salary up to and including- 

The Deputy Commissioner (interposing). Mr. Myers, will you give 
us a chronological statement, a statement in chronological 'order, of 
the compensation and the salary paid? 

Mr. Myers. He had been paid compensation for temporary total 
disability from April 7. 1930. to June 15, 1930, a period of ten weeks, 
at $17.03 a week. 

i 

It is shown that the claimant returned to work on June 1G, 1930, 
and received regular wages at the rate of $28.00 per week. 

The Deputy Commissioner. Is that the regular charge hej received 
before? 

Mr. Myers. The regular wage? 

The Deputy Commissioner. Yes: the regular wage. 

Mr. Myers. On June 20th. 1931. the claimant ceased work. On 
June 30th. 1931. lie made claim for additional compensation for a 
period of some days beyond the statutory limit as of one year as re¬ 
quired by the act for filing an application for recurring disability. 


The Deputy Commissioner. Do you mean the claimant 
regularlv from the lGtli dav of June. 1930. to the 30th dav 

V • - %, •/ 

1931. or more than a Year ( 


worked 
bf June, 


35 


regular 
loner at 
bvidence 


Mr. Myers. That is it exactly, and he was paid 
wages and that was so found by the deputy commist 
the last hearing, and the finding was based on the 
submitted at the last hearing. 

Xow. reference is partieularlv made to section 22 of the act which 
states as follows: 

** Upon his own initiative, or upon application of any party in 
interest, on the ground of a change in conditions, the deputy commis¬ 
sioner mav at anv time during the term of an award and after the 
»> « » 

compensation order in respect of such award has become final, review 
such order in accordance with the procedure prescribed in respect of 
claims in section 19. and in accordance with such section issue a new 
compensation order which may terminate, continue, increase, or de¬ 
crease such compensation. Such new order shall not affect ahy com¬ 
pensation paid under authority of the prior order.*’ 

Xow. up to the present time. I have seen nothing offered in the way 
of an opening statement by counsel to show that there is any! change 
of condition, no averment of change in condition, nor does the peti¬ 
tion for reopening and reconsidering the the case show any| change 
in condition; the facts offered here were submitted to the I deputy 
commissioner on September 22nd. 1931, and the evidence in regard 
to them is in the transcript of testimony. 

The Deputy Commissioner. The facts what? 

Mr. Myers. The facts shown here or attempted to be sho\Vn here 
were adduced at the last hearing and we submit that the 
36 deputy commissioner is, therefore, without authority under the 
act to reopen and reconsider the matter where there is no 
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change in compensation: that there is no basis in law for any such 
reconsideration. 

Mr. Fitzgerald. Now, if the commissioner please- 

The Deputy Commissioner (interposing). I want to ask Mr. 
Myers whether in the record of the previous hearing did we have 
any testimony to show that the man had been paid his full wages 
from the time he returned to work on June 15th? 

Mr. Myers. If you will give me a minute I will refer to that. 

(At this time Mr. Myers examined the records of the previous 
hearing.) 

Mr. Myers. The exhibit of the man himself offered and included 
as a part of the testimony, as shown by your offer introduced as 
part of the record, Form D. C. C. A.—303. appears at page 5 of the 
record. 


The Deputy Commissioner. As part of the record ? 

Mr. Myers. As part of the record, and the exhibit will also show 
in answer to the respondent, in answer to the question no. *21. “ Have 
you received wages'*, and so forth, he answers, “Yes: from June 
*12, 19JO. to June 20. 1931.** 

The Deputy Commissioner. I think that is included on the bot¬ 
tom of page 5 and at the to}) of page 0 of the record: that is what 
you refered to. 

37 Mr. Myers. Yes. 

The Deputy Commissioner. You denv. then, the claimant 
was paid compensation by the employer. He was paid wages ' 

Mr. Myers. The testimonv at that hearing showed he received 
wages at that time: full salarv. wages. 

The Deputy Commissioner. And he worked during that period 
of time i 

Mr. Myers. Yes. 


Mr. Fitzgerald. If the commissioner please, in response to the 
argument of Mr. Myers on behalf of his insurance company, I wish 
to state that his version of mv argument is entirelv incorrect so far 
as I am concerned: likewise it is entirely foreign to the application 
made by the claimant here. 

The application 'states in specific details the reason for this re¬ 
opening. 

First of all- 

The Deputy Commissioner (interposing). Now, the application has 
not been made a part of the record. I handed a copy of it to Mr. 
Myers to look at to see if he had any objection to introducing it. 

Mr. Myers. I did not understand what you meant when you 
handed it to me. 

Mr. F itzerald. He received a copy of it. 

Mr. My’ers. I have a copy of it. 

The Deputy Commissioner. See if there is any objection 
3S to introducing it as part of the record, merely as "a basis for 
the application of reopening. 

Mr. Myers. I presume there is no new claim filed other than the 
claim originally considered. 

The Deputy Commissioner. No; the hearing is on that claim. 
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Mr. Myers. I have no objection to its going in. but not asj evidence 
or proof of anything. I object to it being offered for ijny other 
purpose than indicated by the deputy commissioner. 

The Deputy Commissioner. Then it will be made a palrt of the 
record and included in this transcript of testimony. 

United States Employees' Compensation Commission 

I 

District of Columbia Compensation District 

Compensation Order Rejection of Claim. Case No. 4-^6 

In the matter of the claim for compensation under the District of 
Columbia Workmen's Compensation Act 

Robert Bennett, claimant 

vs. 

Terminal Refrigerating Warehousing Company, employer. In- 
demnity Insurance Company of North America, insurance carrier 

Petition, of Robert Bennett, claimant herein, for reopening \and con¬ 
sideration of his caxe 


Tn the Honorable The United States Employees ’ Compensation 
Com mission: 

The. petition of Robert Bennett respectfully represents to 

39 this Commission as follows: 

(1) That on April 6.1930. he was an employee in tlile employ 
of the Terminal Refrigerating & Warehousing Company, a jcorpora- 
tion. doing business in the citv of Washington. District of Columbia, 
at or near 4*4 and D Streets SW.; that said employer as an ifmployer 
of the claimant was subject to the act of Congress approved May 17, 
1928. entitled “An act to provide compensation for disability or death 
resulting from injury to employees in certain employments in the 
District of Columbia, and for other purposes 7 *; that the Indemnity 
Insurance Company of North America was the insurance company 
covering said employer; that on said April 6. 1930. said claimant 
while in the employ of said employer and while performing services 
for said employer, sustained personal injuries which arose out of 
and occurred in the. course of his employment and resulted in his 
disability; that while so employed the claimant was in the act of 
demolishing a building for the employer when some lumber fell on 
his head, causing a bilateral fracture of the temporal bones. 

(2) That a hearing was had before this honorable Commission 
on the injuries sustained and suffered by said Robert Bennett and 
an award was made paying him disability compensation in the sum 
of $17.03 per week from April 7. 1930, to June 15. 1930, inclusive, 
a period of ten weeks; that the claimant returned to work on June 16, 
1930, and received regular wages at the rate of $2^.00 per 

40 week; that on June 20, 1931. the claimant ceased 'ivork by 
reason of his physical and mental condition which was a 
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result, of the injuries sustained by him, as hereinbefore mentioned, 
on April (>. 1930: that on June 30. 1931. said claimant made a claim 
for additional compensation and medical attention with this Com¬ 
mission on the <rround of recurring disability claimed to have resulted 
from the injuries sustained by him on said April 6. 1930; that on 
September 22. 1931. a hearing was held before this Commission for 
the purpose of determining the claimant's rights under the act; 
that at said hearimr the said employer's insurance company raised 
objection to the claimant's rights to further compensation and medi¬ 
cal treatment on the'"round that no claim was filed therefor within 
one year after the date of the last payment of compensation: and that 
it was alleged by said insurance company that no evidence was 
offered to show that the limitation of the time set forth in section 
(13) (a) of the act should be set aside because of mental or other 
incompetency, and no other evidence was adduced tending to justify 
the further consideration of the claim. 

That the findings of fact by the Commission rejected the claim 
of said claimant for the reason that the claimant herein failed to 
file claim for recurring disability within one year from the date of 

V • 

the last payment of compensation, as required by section (13) (a) 
of the act. 

(3) That vour claimant avers that Mr. Jerry Johnson, sec- 

41 retarv. or other officer or employee of the Terminal Refrigerat¬ 
ing and Warehousing Corporation, attended to the details in 

connection with the matter of the claim of said claimant before this 
Commission: that under date of June 17. 1930. Ralph W. Lee Com¬ 
pany. insurance company, sent a check to your claimant for the sum 
of $17.03. covering compensation for one week from June 9. 1930, 
through June 15. 1930. on account of the award made bv said Com- 
mission: that said Ralph W. Lee Company was an agent of said 
insurance company. 

(4) That said claimant has received regularly weekly the sum 
of about $17.03 from the said Terminal Refrigerating & Ware- 
housing Corporation, and is still receiving said compensation in 
said amount from said Terminal Refrigerating & Warehousing Cor¬ 
poration. That even as late as May 14. 1932, your claimant has 
received a letter from said Terminal Refrigerating and Warehousing 
Corporation, wherein it is stated that the payments being thereto¬ 
fore made weekly to your claimant by said corporation, will be 
discontinued after Fridav. Mav 20. 1932. That said letter dated 
May 14. 1932. is filed herewith and made a part hereof, marked 
“ Exhibit AT 

(5) That your claimant avers that he is entitled to a rehearing 

on his case under section (13) (a) of said act by reason of * * * 

“ except that if payment of compensation has been made without an 
award on a count of such injury or death a claim may be filed within 

one year after the date of the last payment." That your 

42 claimant is now totally and permanently injured as a result 
of injuries sustained by him under date of April 6, 1930. 

Wherefore, the premises considered your claimant prays: 

That this case be reopened and a hearing be had on its merits 
before this Commission, and that upon consideration of the evi- 
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dence to be produced at such hearing, he be granted permanent and 
total compensation and medical attention by reason of hi^ injuries. 

(Signed) Robert Bennett. 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof and that I Iverilv be- 
lieve the facts therein stated to be true. 

(Signed) Robert Bennett. 

Subscribed and sworn to before me this 17th day of Mav, A. D.. 
1932. 

(Signed) Eva J. Turner. 

Notary Public , L). C. 

Letterhead of 

Terminal Refrigerating & Warehousing Corporation 
Executive Offices: 4 1 /? and I) Streets Southwest, Washington, D. C. 

EXHIBIT A 

May 14tii, 1932. 

Mr. Robert Bennett. 

Oil Sixth St. SW.. Washington. D. C. 

Dear Mil Bennett : In accordance with our coij 
43 with vou and Mrs. Bennett several weeks ago, I 

advise that we will have to discontinue further payments to 
you after next Friday, Mav 20th. 1932. 

Very truly yours, 

(Signed) J. P. Johnson, 

Secretary. 

The Deputy Commissioner. I think I made it clear in the original 
opening statement that subsequent to the time the hearingiwas held 
that prior to the time the compensation order was issued ar d during 
the time that the action was in suspense awaiting instructions from 

A V. 

the claimant as to whether or not he wanted to proceed on 11 e ground 
that he was incapacitated, the request had been made by tie claim¬ 
ant's attorney for the privilege of introducing evidence which had 
not been introduced at the original hearing and on the ground that 
the compensation order had been issued on evidence that was not 
complete a rehearing was granted. 

Mr. Fitzgerald. That is the very point. That is my point. 

The Deputy Commissioner. And there was the possibility of the 
original order being in error because of the fact that full!evidence 


versation 
regret to 


had not been introduced in compliance with the reques 
attorney for the claimant. 

Mr. Fitzgerald. That is my point. 


t of the 


44 


Mr. Myers. Unfortunately, the legal effect of that or 
is not changed by any error or mistake on the part of!the o 


xler 
office 


and it stands under the law unless there is a change bf condi¬ 
tion offered to warrant the deputy commissioner, under section 22 
of the act. in modifying the said award. 
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Just one more sentence and I am through: 

In the petition which has been filed here the claimant admits he 
received wages during that period of time and that was the testi¬ 
mony adduced at the hearing on September 22nd, 1931. 

Xow. unless there is some change in the condition that will be 
shown here, other than is set forth here this morning in either the 
petition or by the opening statement of counsel. I cannot see that 
the deputy commissioner has any jurisdiction under the law to hold 
a rehearing in this matter. 

Mr. Fitzgerald. In response to this particular question of law, 
with reference to the validity or invalidity of the commissioner’s 

t % 

original order. I might state this: 

That the order was issued by the Commission in the absence 
of full and complete facts and evidence before the Commission to 
warrant a proper order from the Commission and that pcmlnite life 
a valid order was issued by tl;e Commission the employer, the re¬ 
spondent company, had continued to pay the claim at $17.03 a week 
regardless of the technical questions raised as to the Statute of limi¬ 
tations at the original trial, and. secondly, if we are able to establish 
bv evidence that the claimant had received a sum of money 
45 continuously up until the time of the application, even though 
the question was raised by the attorney for the respondent 
company, nevertheless, under section 13-A of the act. which reads: 

The right to compensation for disability under this act shall be 
barred unless a claim therefor is filed within one year after the in- 
jury, and the right to compensation for death shall be barred unless 
a claim therefor is filed within one year after the death, except that 
if payment of compensation has been made without an award on 
account of such injury or death a claim may be filed within one 
year after the date of the last payment. Such claim shall be filed 
with the deputy commissioner in the compensation district in which 
such injury or such death occurred.'* 

That specifically- 

The Deputy Commissioner (interposing). So your contention is 
that subsequent to June 20th. 1931, which was within the statutory 
period of one year, the employer had continued to pay him on this 
basis and. by his action, thereby estopped him from filing his claim 
within the period of one year. 

Mr. Fitzgerald. Yes. 

The Deputy Commissioner. All right. I will hear the evidence on 
that. 

Mr. Myers. One second: If that be so, then the evidence adduced 
at the hearing of September 22nd. 1931. by both parties to that 
4G action, will disclose that the claimant himself admitted that 
he had received salary, not compensation. 

The Deputy Commissioner. That is up to June 30, 1931? 

Mr. Myers. That is what I am talking about. 

The Deputy Commissioner. Xow. subsequent to that time- 

Mr. Myers (interposing). But a year has expired in the meantime 
in which he has the right to make application for recurring disa¬ 
bility. 

The Deputy Commissioner. Up to that time. 
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Mr. Myers. Yes, and you cannot renew or restore an application 
or payment thereof—you did not file application until the 30th and 
it was filed in this office on July 1st. 

The Deputy Commissioner. I think I want to hear the testimony 
at this time and I will take the matter then under advisement to 
decide it, 

Mr. Myers. May I add- 

The Deputy Commissioner (interposing). Just a moment. 

T would like to hear testimony with reference to the payment made 
by the employer subsequent to June 30, 1931, as well as the physical 
condition of the claimant. 

Mr. Myers. My other statement for the record is that tlte release 
offered this claimant under the law is under Section 19 of the act 
which requires that lie apply—it is section *21: it reads as follows: 

4 *(a) A compensation order shall become effective when 
filed in the office of the deputy commissioner as provided 

47 in section 19, and. unless proceedings for the suspension or 
setting aside of such order are instituted as provided in subdi¬ 
vision (b) of this section, shall become final at the expiration of 
the thirtieth day thereafter. 

44 (b) If not in accordance with law, a compensation order may be 
suspended or set aside, in whole or in part, through injunction pro¬ 
ceedings, mandatory or otherwise, brought by any party in interest 
against the deputy commissioner making the order, and instituted 
in the Federal district court for the judicial district in which the 
injury occurred (or in the Supreme Court of the District of Co¬ 
lumbia if the injury occurred in the District). The orders, writs, 
and processes of the court in such proceedings may run, bif served, 
and be returnable anywhere in the United States. The payment of 
the amounts required bv an award shall not be stayed pending final 
decision in any such proceeding unless upon application for an inter¬ 
locutory injunction the court, on hearing, after not less than three 
days' notice to the parties in interest and the deputy commissioner, 
allows the stay of such payments, in whole or in part, wh|ere irre¬ 
parable damage would otherwise ensue to the employer. Tjie order 
of the court allowing any such stay shall contain a specificj finding, 
based upon evidence submitted to the court and identified by ref¬ 
erence thereto, that such irreparable damage would result to the 
employer, and specifying the nature of the damage. 

48 4 *(c) If any employer or his officers or agents fails to com¬ 
ply with a compensation order making an award, that has 

become final, any beneficiary of such award or the deputy commis¬ 
sioner making the order, may apply for the enforcement of the order 
to the Federal district court for the judicial district in which the 
inquiry occurred (or to the Supreme Court of the District! of -Co¬ 
lumbia if the injury occurred in the District). If the couij 


deter¬ 
mines that the order was made and served in accordance vdith law, 
and that such employer or his officers or agents have failed to com¬ 
ply therewith, the court shall enforce obedience to the order I by writ 
of injunction or by other proper process, mandatory or otherwise, 
to enjoin upon such person and his officers and agents compliance 
with the order. 
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**(<!) Proceedings for suspending, setting aside, or enforcing a 
compensation order, whether rejecting a claim or making an award, 
shall not be instituted otherwise than as provided in this section 
and section 18." 

That gives him the right to apply to the court. 

The Deputy Commissioner. 1 will swear the witnesses at this 
time. 

Mr. Bennett. Mr. Xeal. Mr. Cook. Mr. Smith, Mr. "Webber. Mr. 
Johnson- 

Mr. Fitzgerald (interposing). May I interrupt at that point be¬ 
fore you swear the witnesses? 

49 The Deputy Commissioner. What is it? 

Mr. Fitz«ekai.i>. I understand that the onlv thing you care 

• » 

to hear about is as to the physical condition of the patient and. like¬ 
wise. the subsequent payments being made. 

The Deputy Commissioner. Yes. 

Mr. Fitzgerald. Why not dismiss the other witnesses? 

The Deputy Commissioner. Whatever you think. They are vour 

%/ %/ 

witnesses. 

Mr. Fitzgerald. I think so. 

The Deputy Commissioner. Do you want to dismiss anv witnesses? 
Mr. Fitzgerald. Yes: all except Mr. Johnson and Doctor Shugrue 
and the claimant. 

The Deputy Commissioner. There is no question about the injury? 
Mr. Myers. That has been stated here as having occurred on 
September :22d. 

The Deputy Commissioner. All right, then. I will ask the Claim¬ 
ant. the employer with his records, and Doctor Shugrue to be sworn. 

Thev will be the onlv three witnesses to be sworn and the other 
• % 

gentlemen may be excused. 

(Thereupon the claimant. Robert Bennett, the employer. Jerry 
P. Johnson, and Doctor John J. Shugrue were duly sworn by the 
deputy commissioner as witnesses.) 

The Deputy Commissioner. You may proceed, gentlemen, 

50 with the case. 

Mr. Fitzgerald. I will call Doctor Shugrue. 

The Deputy Commissioner. All right. 

Thereupon Dr. John J. Shugrue was called as a witness for and 
on behalf of the claimant, and having been previously duly sworn 
by the deputy commissioner, as is above indicated, assumed the 
witness stand and. upon examination, testified as follows: 

Examination in chief bv the Deputy’ Commissioner: 

Q. You are Doctor John J. Shugrue? 

A. Yes. sir. 

Q. And your address? 

A. 1801 I Street. 

The Deputy Commissioner. Doctor Shugrue is a witness called 
for the claimant. 

Mr. Fitzgerald. Yes. 

The Deputy Commissioner. I will ask the Doctor one or two 
questions to expedite it. 

Mr. Fitzgerald. Certainly. 
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By the Deputy Commissioner: 

Q. Doctor Shugrue. when did vou examine the claimant in this 
case ? 

A. On the day of his injury. 

51 Q. On the day of his injury? 

A. Yes, sir. 

Q. Have you examined him since that date? 

A. Many times; I remember quite a few times, but others I do 
not have any knowledge of just now. 

Q. When is the last time that you examined him? 

A. I have even forgotten that. I have it in mv notes. 

Mr. F itzgeralix 1 think about a month ago. 

By the Deputy Commissioner: 

Q. Don't your records show? 

A. I have not got the records with me. I have been away for the 
last five or six days and just got your request. 

Q. At whose request did you examine him ? 

A. At the request of Mr. Fitzgerald, and also T examined him, 
that was a year ago. at the request of the Ralph W. Lee Insurance 
Co., and I know I have seen him this year at least twice. 

The Deputy Commissioner. Have vou anv objection to the Doc- 
tor’s qualifications. Mr. Myers? 1 

Mr. Myers. No. 

The Deputy Commissioner. All right, proceed. 

Bv Mr. Fitzgerald: 

Q. Doctor- 

The Deputy Commissioner (interposing). Just be as jjrief as 

possible. 

52 Mr. Fitzgerald. Yes. 

The Deputy Commissioner. All we want to get ajt is the 
facts in the case. 

By Mr. Fitzgerald : 

Q. Doctor, just what is the condition of Mr. Bennett? 

A. Well, his condition now I would say is the result of th^ injury 
to his skull and brain, that is, dating from the time of his injury. 

Bv the Deputy Commissioner : 

Q. Just tell us what that is, Doctor. 

Bv Mr. Fitzgerald: 

%' 

Q. Just tell us what that condition is. Doctor. 

A. Well, he is suffering with headaches; he is deaf in ^iis left 
ear- 

By the Deputy Commissioner: 

Q. (Interposing.) Totally? 

A. I do not know about his being totally deaf, but I feel| he has 
an injury to his left eighth nerve and suffering persistent headaches 
and inability and lack of stability at work, which we find usually 
as a result of a brain injury. 

As to the brain injury in this case, to my mind there is no doubt 
he has suffered a brain injury. I feel that was proven conclusively, 
that is objectively, by the paralysis which he had and which | cleared 
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up after the operation; also by the fracture of the skull and 

53 likewise bv the amount of blood clot that was removed from 

%■ 

his brain. 

By Mr. Fitzgerald: 

Q. Did you perform tlie operation. Doctor? 

A. Yes. sir. 

Q. Now. can you say from your observation of the patient 
whether or not he is capable of performing any work? 

A. Well, the physical examination, so far as the nervous system 
is concerned, what we can see, is negative except his left ear. 

Then there are the objective signs of the operation, the hole in his 
skull, and so forth. 

As is often the case, usually the case, no matter how severe the 
injury, it is rather difficult to later on bring out objective signs, 
that is. losses of sensation, paralysis of ditl'erent muscles, weakness 
of them, and so forth, but they have this sequela which we know 
present and are sufficient to disable the man that lias been injured 
and. in his case, they are the symptoms I have mentioned. 

Q. Your conclusion is he is disabled from any, or from doing 
any. remunerative work ? 

A. Yes: and. as I say. they are all subjective symptoms. 

By the Deputy Commissioner: 

Q. What is his mental condition. Doctor? 

Mr. Myers. I object to the question of mental condition. There 
has been no question raised here of his mental condition. 

54 The Deputy Commissioner. I am raising the question. 

Mr. Fitzgerald. I think we can go into the whole disability 

of this man. 

The Witness. As far as his mental condition is concerned, I per¬ 
sonally do not propose to go into that myself except inasmuch as 
I do not pose as a psychiatrist and believe in standing on safe 
ground. 

All I can testify ii that from what I have seen, his lack of stability, 
we will sav. his headache is sufficient, to mv mind, to produce his 
disability. ‘ ‘ 


By Mr. Myers: 

Q. Produce what ? 

A. Produce his disability. 

By the Deputy Commissioner : 

Q. Is it total? 

A. It depends on the subjective feeling of the man. 

When we try to decide on brain cases we first <ro into the amount 
of injury. Then we go into the period, that is. the period of non¬ 
consciousness and the amount of known trauma that we know, and 
then from that deduce the following sequela. 

There is nobody living can tell how much pain anyone suffers. If 
you have a headache I have no way that I can tell whether vou have 
a real headache or not. If I go back into your history and find 

flaws in vour history and feel that the trauma was not suffi- 
55 cient to account for these sequelae, or go into the history and 
find reason to believe that you had the headache prior to the 
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have the 


injury, then I would deduce that probably you did not 
headache or that it antidated the trauma. 

But this man. going back into the history, there is no doijibt about 
his accident, there is no doubt about a severe injury to his bifain. and, 
to my mind. I feel there is no doubt that this man is suffering head¬ 
aches and a general let-down, whether it be mental or physical, and 
for that reason I am inclined to think that he is disabled. 

After the brain injuries we take into consideration the amount 
of trauma, and we know that sequelae do come and depend on the 
area involved. If the frontal area is involved there is a change in 
character: if the motor area is involved, we get our future epilepsy in 
a period of anywhere from three to six years: then if thd back of 
the head is involved, there is the sensory disturbance, numbness, loss 
of feeling in the hand, but not the convulsions you see. the convul- 
sions in that you get a peculiar sensation down the side:' then, if 
thev are further back and vou get in the eve area, thev begin to see 
animals, and so forth, and they have optic epilepsy, fits. 

Xo matter what the brain trauma is, there is a quite a hjrge area 
in the brain which we dub as silent areas, and just the fact |>f injury 
on these particular parts brings about an effect, but there is rjo way to 
particularly evaluate them except by the subjective symptoms. 
5G There is no localization, you see. There may be jmultiple 
hemorrhages throughout the brain with a large clot on the left 

v V. V 

side and as time goes on, these hemorrhages are absorbed arid nature 
tries to heal over the hemorrhage by absorption and then there is 
the formation of the scar tissue and that is what produces! the epi- 
lepsy; all these scar tissue spots may contract and produce these 
vague mental signs that we see. 

Mr. Fitzgerald. I have no further questions. 

Cross examination by Mr. Myers: 

Q. This dissertation you have been giving us. Doctorj, applies 
generally to vour consideration of cases of this type. 

A. Yes. 

Q. Are you in a position to say that this particular clajimant is 
suffering from any form of epilepsy? 

A. I do not think he is. 

Q. Your statement then is that his present condition, as far as 
your examination is concerned, is that he is suffering with persistent 
headaches and seems unstable as a residual effect of the sevjere skull 
injury he received, from the standpoint of physical work? 

A. Skull injury and brain injury particularly; yes. 

Q. And the only evidence you can find objectively speaking is the 
evidence that we all can see, the depression of his skull on the left 
side ? 

57 A. Yes, and the history of what has gone on before! In my 
mind, there is no doubt he has an injury to his brain. 

Q. We are not doubting the injury to the brain. You treated him 
for that? 

A. There is no treatment now for that. 

Q. He was, though, treated for that. What I am trying to find 
out now is the present status, as far as the claimant is concerned, and 
his condition. His condition is that of a man who is still showing 
the residual effects of the injury. 
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A. Yes. sir. 

Q. Over a long distance of time from the original injury? 

A. Yes, sir. 

Q. But these facts are arrived at. as far as your examination can 
now disclose, the objective sign being that of the skull depression 
and the knowledge you have, and the injury thereunder which has 
cured, as far as cure is concerned there? 

A. As far as we are able to. 

Q. As far as palliative methods are concerned, as much as you 
can do ? 

A. Yes. we cannot do more. 

Q. And the apparent effect of the hearing, which you do not know 

for sure, whether it is total or not- 

A. (Interposing.) He has some injury to his left ear: just how 
much is aural acuity is I do not know. I feel his eighth nerve, 
inside the brain, has been injured. 

58 Bv the Deputy Commissioner: 

Q. Is that the nerve that affects the hearing. Doctor? 

A. Yes: and the complains of dizziness, too. I just group them all 
together. 

Bv Mr. Myers: 

Q. Now. that group of symptoms and conditions you have de¬ 
scribed, all go to substantiate your opinion that this man is not able 
to do any physical work at this time? 

A. I should feel so. 

Q. Now. Doctor, if you were called upon to go upon the stand— 
I mav be wrong in remembering what vou said but I understood vou 
to say that you do not feel yourself qualified as a psychiatrist. 
You are a neurologist and you do not qualify as a psychiatrist, as 
I understand it. You would not testify to his mental incompetency 
at this time? 

A. I could say this much: That his trend of symptoms he has 
following this accident are not due to any psychosis antedating the 
accident; but what we would term his symptoms would be post- 
traumatic and his trend of symptoms which have an organic basis. 
I could sav that much and I feel that whatever psychiatrist vou 
would have examine him would come to the same conclusion. 

Q. Yes. Now. explanations and statements to this man can be 
understood and assimilated, as far as he is concerned? 

59 A. He has been a little slow to cooperate, but I should feel, 
as far as we know, there is no insanity: I would say that 

he is not insane. 

Q. Now. Doctor, you did. on the 11th of June, discharge this 
patient ? 

Mr. Fitzgerald. Of what year? 


Bv Mr. Myers: 

Q. 1930. as cured as far as you were concerned? 

A. No. sir. As far as I was of any service to him then. That 
is. I felt it was up to nature after that. 

Q. But- 

Mr. Fitzgerald (interposing). Let him finish. 

The Witness. A case of this nature we like to follow along. 


you will 
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By Mr. Myeks : 

Q. I would like to have you merely amplify your report which 
I hand vou. Doctor Shugrue. dated June 18, 1930. 

Mr. Fitzgekald. May I .see it before the doctor answers | 

Bv Mr. Myeks: 

Q. That is a report made by you. is it not, Doctor Shugifue? 

A. (After examining the document.) Yes, that is. 

Mr. Myeks. May I read it ? 

Mr. Fitzgekald. Let me look at it first. 

(The document was examined by Mr. Fitzgerald.) 

The 'Witness. This is the gist of it : Enclosed 
find- 

CO Mr. Fitzgekald (interposing). Do not read it. I lkiay have 
an objection to it. 

(The document was examined in detail by Mr. Fitzgerald.) 

Mr. Fitzgekald. I have no objection to that. 

The Deputy Commissioned. That will be respondent's exhibit no. 
1. Do vou want to identifv it ? 

Mr. Myeks. Xo. I am not introducing it in evidence. I am only 
asking the doctor about it. 

" i 

By Mr. Myeks: 

Q. Now, in an examination of this particular report, do you find 
that it discloses the sentence that “ he was discharged by me as 
cured on June 11th. 1930" ? Xow, was it not upon the basis of this 
report that this particular patient was employed or returned to 
work ? 

A. This word “cured" here. I think I have explained that here. 
It is probably just a word that might be misconstrued as to its 
meaning. I can change that now, that he was discharged by me, 
we will sav: that is, cured of his immediate disability 


in other 

• • 
words, I had taken out a blood clot; the fellow would hdve died. 

I know, surely, if I had not operated on him. It is just probably my 
own mistake in putting that word “cured " in there. 

Q. It was on the basis of this report, however, that the Employee 
was returned to work, was it not, Doctor? 

A. I might sav—ves, we will sav that. 

61 My feeling in all cases of trauma is this: That there is a 

tendency as a result of trauma on the part of the patient, 
if vou foster their disabilitv in manv cases vou inav make invalids 
of them. In addition, if there is any compensation feature involved 
you are prone to do that, and as soon as I feel a patient is physically 
able to work, discounting their subjective symptoms, I feel the best 
plan for the claimant to follow and all concerned is to encourage 
them coming back to work. That is my feeling in all these cases, 
but that does not necessarily mean that anybody, in fact, no one can 
tell the sequela a man will have. 

Bv the Deputy Commissioner: 

•/ 

Q. I think your testimony was that sequela was consistent with 
cases of this kind? 

A. Xo man can say whether this man will have epilepsy, | whether 
this man will have headaches, but in thirty-three percent of the 
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cases we can say that this man is going to have trouble and in this 
particular case I feel, from the paralysis he had in the eye, the 
paralysis in his face] a bleeding from his ear. and the fracture and 
amount of hemorrhage in the brain. I feel if anyone would have 
sequela this man would. 

Mr. Fitzgerald. Have you any further questions? 

Mr. Myers. Xo. 

Mr. Fitzgerald. I think that is all. 

(The witness thereupon was excused and retired from the 
0:2 witness stand.) 

Mr. Myers. May I make a notation in the record at this 
time that this evidence lias gone in over my objection on the ground 
that the evidence has heretofore been covered as far as Doctor 
Shugrue in concerned and the year period has expired so far as 
this man's condition is concerned and there is no evidence at this 
time that is not cumulative of what alreadv has gone in, and there 
has been no new evidence submitted. 

The Deputy Commissioner. There was no medical evidence sub¬ 
mitted at the last hearing. 

Mr. Myers. Xo. 

The Deputy Commissioner. A hearing was held on the ground 
of the statutory limit running. 

Mr. Myers. And the same objection is made at this time. 

The Deputy Commissioner. I wonder if there is any question that 
you may want to ask the doctor after the claimant has testified. 
Don't you think he had better wait ? 

Mr. Fitzgerald. What is that? 

The Deputy Commissioner. I though you might have some ques¬ 
tions to ask the doctor after the claimant has testified, as to his men¬ 
tal ability to do things, transacting business, and as to the per- 
manencv of this. 


Mr. Fitzgerald. Yes. Will you wait for a few minutes. Doctor? 

%/ / 

Doctor Shugrue. Yes. 

63 Thereupon Robert Bennett, the claimant herein, was called 
as a witness for and in his own behalf, and, having been 
previously duly sworn by the deputy commissioner, as is above 
indicated, assumed the witness stand and, upon examination, testi¬ 
fied as follows: 


Direct examination bv Mr. Fitzgerald: 

Q. Mr. Bennett- 

Mr. Myers (interposing). Of course, my objection to this is that 
the doctor has had i opportunity to examine the man under better 
circumstances than he is at present. 

The Deputy Commissioner. Under better circumstances than the 
doctor is at present? 

Mr. Myer. Than the patient is at present. 

The Deputy Commissioner. All right. We will go on with the 
hearing. 

By Mr. Fitzgerald: 

Q. Can you hear me, Mr. Bennett ? 

A. Yes, sir. 

Q. Now, the commissioner wants to ask you some questions. 
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The Deputy Commissioner. I just want to know his present con¬ 
dition and why he had to quit work on this date ? 

By Mr. Fitzgerald: 

Q. Why did you have to quit work on-- ^ j 

64 The Deputy "Commissioner, (interposing). On June *20th. 

By Mr. Fitzgerald: 

Q. June 20th, 1931. I 

A. I quit that on account of Mr. Johnson letting me lay bff for a 
few days. j 

Q. What did he want you to lay off for? 

A. That I don't know. | 

Q. Do you remember any condition, physical condition, about 
yourself while you were at work before the 20th of June. 1931? 

A. Oh. ves; 1 felt bad in mv head right along. 

The Deputy Commissioner. He felt bad in his head right along? 
Mr. Fitzgerald. Yes. 

The Deputy Commissioner. All right. 

By Mr. Fitzgerald: 

Q. And how have you been feeling since then? 

A. 1 have been feeling awful; the same as I am feeling right now. 
Q. I notice that while this testimony, while the Doctor \jvas tes¬ 
tifying. you were laying over in this position (indicating), j 

A. That is the on best way, the on best possible way I can get any 
ease, is leaning over that wav. a little bit. [ 

Q. What do you mean by *’ ease " ? 

A. It kind of eases mv head a little. 

65 Q. Before that easing, what sort of sensations did you 
have in your head ? 

A. I have a jumping pain right through where it was smashed in. 
Q. And how frequently do you have to lean over in tlnjt posi¬ 
tion ? 

A. Every five or ten minutes I have to lean over for easeL It is 
now just thumping, the same as that [indicating]. 

Q. Is this condition prevalent both night and day ? 

A. Both night and day. I wake up in the night* with it. 

Q. And what do you do in the nighttime to relieve yourj pain? 
A. Sit up in bed and lean right over just like that [indicating]. 
Q. How much, if anv. effect at night has it on vour head ? 

A. Oh, it has a. good deal of pain in my head. sir. I w^ike up 
three or four times a night. 

Q. Do you recall any time before June 20. 1931, that you had to 
sit in the position that you were sitting, demonstrating, just now 
in order to relieve vour condition in the head ? 

A. Xow and then I did: ves. sir. 

Mr. Fitzgerald. All right. 

Mr. Myers. I have no questions. 

66 Examination in chief by the Deputy Commissioner:! 

Q. Mr. Bennett? 

A. Yes. sir. 
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Q. You went back to work on the 10th day of June 1930 for 
the company, did not you ? 

A. The date now. 1 1 don't know: 1 judge it was around that way 
somewhere. 

Q. Did vou do the same work you were doing before £ 

A. No: nothing heavy. 

Q. Why { 

A. They did not Want me to do it: that was the onliest reason I 
know of. 

Q. They gave you easv work, did thev? 

A. Yes. sir. 

Q. Now. when you quit, did you still get some money from the 
company ' 

A. When I did work. 

Q. When you <juit. when you stopped working for the company 
in June 1D30. did you get any money from the company? 

A. No: I did not. 

Mr. Myers. 1931. 

]>y the Deputy Commissioner : 

Q. 1931, I mean. 

A. I did not get no money when I quit work; no, sir. 

6G\o Q. Have you not had anv monev since June 30. 1931. irom 
the company—that is last June? 

A. Oh. yes: I have. I got compensation through Mr. Johnson 
there: I think it was in November up to the 20th of May. 

Q. And that is of this year? 

A. Yes. sir. 

Q. IIow much did you get ? 

A. Seventeen dollars a week. 

Q. Was that the same you were getting in compensation before 
that time? 

A. What is that ? 

Q. Is that the same amount that you were getting in compensation 
before that time? 

A. Yes. sir. 

Q. What did you think it was being paid to you for ? 

A. That 1 could not tell. 

Q. Well, why did not you file a claim for compensation before 
you did ? 

A. That is what I ought to have done, but I did not do it: I 

«w / 

just let it go from day to day. putting it off. 

Q. Were they paying you this compensation, this money, all the 
time? 

A. They paid me from December up to January, up to May 20th, 
and previous to that they paid me ten days compensation; 
G7 then it was cut off when I went back to work again. 

Q. When did vou go back to work again? 

A. When the ten days was up. 

Q. What date was that? 

Mr. Fitzgerald. I think it was June 30th. 

Mr. Myers. He was not working June 30th. I think the witness 
should testify to the best of his ability. I do not think we should 
have the attorney testify. 

%J 
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I 

By the Deputy Commissioner: 

Q. You do not know what date you went back to work? j 
A. No, sir. | 

The Deputy Commissioner. All right. 

Mr. Fitzgerald. 1 have a few more questions if you please. 

The Deputy Commissioner. All right. 

Direct examination by Air. Fitzgerald (resumed) : j 

Q. Originally, in connection with your application for compensa¬ 
tion, did you attend to the matters referred to ? 

A. No. sir: I did not attend to anything. 

Q. Who did? ‘ | 

A. Mr. Johnson was my boss. He was my best friend,!my very 
best friend. 

Q. Is that the Mr. Johnson sitting here ? | 

A. Yes. sir: that gentleman right there | indicating Jerry P. John¬ 
son |. 

68 Q. And what connection has Mr. Johnson with the refriger¬ 
ating company ? i 

A. He is secretary. Mr. Johnson, are you secretary? | 

• * » 

Mr. Myers. We will admit that he is secretary. We dqn't need 
to quibble about that. 

By Mr. Fitzgerald: 

Q. Who attended to the details in connection with the 'applica¬ 
tion for your compensation? 

A. Mi*. Johnson: he attended to them. ! 

Mr. Fitzgerald. I think that is all. I 

Mr. Myers. I have no questions. 

(The witness thereupon was excused and retired from jthe wit¬ 
ness stand.) I 

The Deputy Commissioner. Now, Mr. Fitzgerald, do y<|>u want 
to ask the doctor any questions about the man's condition? j 
Mr. Fitzgerald. No. | 

Mr. Myers. I have nothing. | 

The Deputy Commissioner. All right. i 

Mr. Fitzgerald. I think I will call Mr. Johnson now. 

The Deputy Com.missioned. Very well. j 

Thereupon Jerry* P. Johnson was called as a witness for and 
on behalf of the claimant, and having been previously duly sworn 
by the deputy commissioner, as is above indicated, assumed 

69 the witness stand and, upon examination, testified as follows: 

Direct examination by Mr. Fitzgerald: 

Q. Mr. Johnson, tell us vour full name. 

^ •/ 

A. Jerrv P. Johnson. 

Q. What is your business? 

A. Secretary, the Terminal Kefrigerating and Warehousing 
Company. 

Q. How long have you been secretary for that concern? 

A. For the past five years. 

Q. Were you secretary of the company on April 6, 1930, when 
Mr. Bennett was injured? 

A. I was. 
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Q. Do you remember the circumstances of his injury ? 

A. I do. 

Q. Can vou relate them, briefly? 

Mr. Myers. I do not think they are pertinent. He has had the 
injury. We admit the injury. 

Mr. Fitzgerald. 1 want to build up my case, if I can. 

The Deputy Commissioner. Ask him. then. 


By Mr. Fitzgerald: 

Q. Who made the application for Mr. Bennett's compensation? 

A. Why, the application was prepared by. that is. a report of 
the injury which is generally made to the insurance company and 
the compensation commissioner was prepared by one of the 
TO clerks in the office signed by myself. 


By Mr. Myers: 

Q. That is the Form I). C. C. A.—302 that you are speaking of ? 

A. The report of the accident. 

By Mr. Fitzgerald: 

Q. And following that, of course, they had him- 

A. (Interposing.) No: there was nothing following that that I 
know of: that was a regular compensation case. 

The Deputy Commissioner. That report was filed in the office of 
the deputy commissioner on the 14th day of April 1930, according 
to the records of the deputy commissioner. 


By Mr. Fitzgerald: 

Q. I)o you recall 1 prior to the 1st of June 1931 any circumstances 
m connection with Mr. Bennett's case regarding his physical or 
mental condition that came to your knowledge? 

A. I can answer that by stating a sort of history of the case if 
you want me to. 

I can tell you about when he returned to work. He returned to 
work- 

Q. (Interposing.) I see: go on. 

A. He returned to work on June 1*2. 1930, and that happened to 
be the last day of our week. Thursday, and he received his pay, 
$4, and worked steadily until December 22, 1930, and received his 
regular pay, £28 a week, plus overtime in some cases during 
71 the first two months: I would say that he. during those first 
two months that he returned, he was employed in a regular 
capacity as a utility man. painter, general work of that kind, assist¬ 
ant to the carpenter, and he steadily grew worse and we had to 
take him off that work entirely. 


By the Deputy Commissioner: 

Q. That was in December 1930? 

A. This was from June 12th on up through December: it was 
along August or September: I do not remember the exact date, and 
on December 22. 1930. his condition was such, he was suffering from 
dizzy spells, and we were afraid he would injure himself and we 
sent him home on the 10th day; I mean for a 10-dav vacation, we 
sent him home, and he was paid in advance for that vacation and 
he returned to work on January 2. 1931, which is the date we have 

V « / 

in the record at his regular pay, and he received that regular pay 
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although during that entire period he did no work for tjhat. He 
was stationed in the engine room and spent most of his tiihe sitting 
in the boiler room. He could do no work. The employees were 
afraid of letting him do any work for fear he would falli into the 
switchboard or other machinery and injure himself, and he worked 
there under those circumstances until June 19. 1931. At tjhat time 
we sent him on a vacation status on regular pay. I cannof remem¬ 
ber the exact date prior to June 19th. but on several occasions I 
spoke to Mr. Bennett about calling on the doctor thajt treated 

72 him. Doctor Shugrue. and he did. so I understand, and 
Doctor Shugrue treated him and he would return to work still 

complaining of being unable to work. 

j 

By Mr. Fitzgerald: 

Q. Before June? j 

A. Before June 19th, and he was treated; there is no record of 
this. 

Q. You are stating this from memory? 

A. Yes. I told him to go: we kept urging him to make appli¬ 
cation for his compensation because we were carrying him ojn a full- 
pay status because it was our theory, understanding he was! entirely 
dependent upon the wages which we paid him for a livelihood, 
some time, I do not remember exactly, but it was near the end of 
June he received a form from the Compensation Commission; what 
form it was, I don't know, which was filled out by a clerl^: in our 
employ, from our records, and turned over to him to sigh and it 
was mailed by me to the Compensation Commission. 

Q. Let me stop you there a minute- 

By the Deputy Commissioner : 

Q. (Interposing.) That was in 1931. 

Mr. Fitzgerald. Yes. 

The Witness. In 1931, ves: about the end of June: yes,jsir. 

Bv Mr. Fitzgerald: 

V 

Q. You attended to most of the details of his original applica¬ 
tion ? 

73 A. In this manner: Only to advise him what to d<j>. 

Q. I see. 

A. In other words. I would tell Mr. Bennett "you be sui)e to do 
this ”, and the next time it would come to my attention wbuld be 
when I would see him holding his head sitting around complaining, 
doing nothing, and I would urge him again to do it. We jdid not 
want to take him off the pay status until he was placed on'perma¬ 
nent compensation status. 

Q. I see. Now, who proposed to him on the 20th or the 
June 1931 to file this application for compensation ? 

A. That was due. I think, to mv own efforts in telling hiijn to be 
sure to get that application in. 

Q. Did it occur to you that he should file it before the statute of 
limitations had expired? 

A. I knew nothing about that; I knew nothing about the!statute 
of limitations. 

Q. Mr. Bennett practically relied entirely on vour suggestions, 
did not he? 
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A. As to that. I cannot say. Mr. Bennett, whenever I would 
speak to him. or whenever he would come to me, in fact, he did not 
come to me: I went to him. I would see him sitting around and I 
alwavs thought a great deal of him and I felt very sorrv for him. 

Q. Now. immediately prior to his last application, did your folks 
discharge him from work? 

74 A. Prior to his last application ? 

Q. Of 1931. June 30. 1931. 

Mr. Myers. There is only one application in the entire matter. 

The Witness. If you are speaking of the application resulting in 
the hearing of September 22nd- 

By Mr. Fitzgerald: 

Q. (Interposing). Yes. 

.V. No. we did not discharge him. Mi*. Bennett was seen on June 
19th: he was sent home on a vacation status. We were very much 
afraid he would injure himself—in fact, kill himself—by either 
coming in contact with the high-tensioned switchboard or falling 
in the machinery, and he was sent home on vacation status, full pay, 
pending the result of the application that we understood he was to 
make. 

Now. it was on June 30th that he made the application which 
I did assist him in making. He received the form from the Com¬ 
pensation Commission, brought them to me. and I helped to fill 
them out. 

Q. Now. did you or any member of your linn, prior to June 20th, 
1931. notify the Commission of Mr. Bennett's condition? 

A. Not directly, no. 

Q. The Compensation Commission? 

A. No. absolutely not. not directly. 

Q. Did you indirectly? 

75 A. If vou mean indirectly bv notifying Mr. Bennett- 

• • • • i 

Q. (Interposing.) I mean the Commission. 

A. No. not the Commission. 

Q. So. neither you nor the firm notified the Commision of his 
condition at that time? 

A. No. we dealt 1 solely through Mr. Bennett We could not do 
that. 

Q. Did you bring with you in response to a subpoena duces tecum 
any records in connection with Mr. Bennett ? 

A. The records I brought are the pay-roll cards on which Mr 
Bennett's record of payments was made. 

Bv the Deputy Commissioner : 

Q. His compensation ? 

Mr. Myers. It is on a salary basis. 

The Deputy Commissioner. Up to May 20th. 1932? 

The Witness. Up to May 19th. 

The Deputy Commissioner. Is there objection to that? 

Mr. Myers. I understand he has been paid full salarv from June 
19th. 1931. to May 20th. 1932. 

Mr. Fitzgerald. No. sir: no. 

The Witness. No. 

The Deputy Commissioner. I want in the record what he has 
been paid. 
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The Witness. I was not permitted to finish my statement in re¬ 
gard to the payments. 

76 Mr. Myers. I have no objection. I will take Mr. Johnson's 
word about what he gets. We have, as far as we ln|ve gone. 

that he was sent home on June 19th on a vacation status with full 
pay. 

The Witni Y es. 

Bv Mr. Myers: 

Q. And what happened? 

A. On June JOtli. this form was sent in and nothing further was 
heard from it and in my position as secretary 1 am not authorized 
to pay an employee full pay without any reason for it. just have 
them go off on a vacation and have them paid in full, and \ ordered 
Mr. Bennett back to work because I did not want to discontinue 
his pay. 1 understood it was his sole means of livelihood jand sole 
support. 

So. on July 7th. 1931, lie was brought back to work at his full 
pay of twenty-eight dollars a week, and he received that! pay up 
until November 17th. 1931. at which time I was not. 1 did not feel 
that I was correctly paying him his full pay and I ascertained 
what he would have received if he was on a compensation basis and 
I called Mr. Bennett in and 1 advised him that he must lfiake ap¬ 
plication, he must secure a re-hearing of this case, as a resijlt of the 
hearing of September 22nd. at which time I attended thej hearing 
and at which time it was brought forth that the oidv wav the case 
could be re-opened was on a basis of mental incapacity. I jtold him 
that I would pay him the seventeen dollars a week for thirty 

77 days pending which time he must make application for re¬ 
opening of the case on the basis of mental incapacity, which 

I understood was the only way it could be reopened. 

Nothing further was heard from them. 

Q. How long did you pay that? 

A. We paid that until May 19, 1932. 

By the Deputy Commissioner : 

Q. And you paid $17.03 from then on? 

A. $17.00 even. We dropped the three cents. That \vas paid 
to May 19th. 1932. 

Q. And during the whole time you were advising him| that he 
could file a claim for compensation? 

A. I told him he must make his application. 

Q. And get compensation ? 

A. Otherwise we would have to stop. j 

Bv Mr. Fitzgerald: 

Q. That was after the statute of limitations applied? 

A. I continued paying him the seventeen dollars a week| without 
authority from my company: the company did not authorize me 
to pay it. but. understanding that it was his sole means of j support, 
I paid it. It appeared to me as long as we paid the seventeen 
dollars the case would not be reopened and we discontinued on 
May 19th. 1932, so that the case would be re-opened, j 

78 Q. Let me ask you how long did Mr. Bennett ^jvork for 
your company ? 
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A. Entirely. 

Q. Yes. 

A. To tell you the truth I reallv don't know. He has been there 
• # * 

ever since I have been, six years. 

Q. Do you think his application with reference to his compensa¬ 
tion is a valid one, iliside from tlie statute of limitations- 

I\fr. Myf.rs (interposing). Wait a minute. 

The Deputy Commissioner. That is a question to be determined 
by this office. 

Mr. Fitzgerald. That is about all. 

The Deputy Commissioner. I have one more question. 

Mr. Fitzgerald. Yes. 


By the Deputy Commissioner: 

Q. When you changed the status from that of full service, on 
November 18th. 1931. seventeen dollars, did you advise him at that 
time that you wanted him to make application for compensation? 

A. Absolutely and it was understood thoroughly that it should 
have been done and he should make application for compensation. 

The Deputy Commissioner. Have you any questions. Mr. Myers? 

Mr. MyersJ Just one minute. No. no questions. 

79 (The witness thereupon was excused and retired from the 

witness stand.) 

Mr. Fitzgerald. That is our case if the Commission please. 

Mr. Myers. We renew our objection on the same ground that we 
have made heretofore in the beginning. 

The Deputy Commissioner. All right, the hearing is concluded. 

(Thereupon the instant hearing was concluded.) 

I hereby certify 'that the foregoing is a complete and accurate 
transcript of my shorthand report of the testimony and statements, 
etc., presented at the described hearing. 

i H. S. Middi.emiss, 

Official reporter. 


SO United States Employees’ Compensation Commission for the 

District of Columbia 


Before Hon. 


R. J. Hoage, Deputy Commissioner for the District 
of Columbia 


No. 440-38 


Margaret L. Spindler. Committee for Robert A. Bennett. Luna- 

tic, claimant 


vs. 


Terminal Refrigerating and Warehousing Company. 
Indemnity Insurance Company of North America, 
carrier 


EMPLOYER, 

insurance 


T ran script of testimony at hearing 


Pursuant to notice, this matter came on for further hearing before 
Honorable R. J. Hoiage. deputy commissioner, United States Employ¬ 
ees' Comjxmsation Commission at Washington, D. C., on the 10th 
day of March 1934, at 2 o’clock p. m. 
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Appearances: James P. Donovan. Esquire, and Chauncejy Brown, 
Esquire, on behalf of the claimant; Frank H. Myers, Enquire, on 
behalf of the respondent. 

81 The Deputy Commissioner. This is the case of Malr&aret L. 

I V. - 

Spindler. committee for Robert A. Bennett. Lunatic, Versus the 
Terminal Refrigerating and Warehousing Company, the Employer, 
and the Indemnity Insurance Company of Xorth America, the 
insurance carrier. 

The parties present are: 

Margaret Spindler, the committee in person, represented by her 
attorneys James P. Donovan. Esquire, and Chauncey Brown! Esquire. 
Which one of you gentlemen will represent the claimant? 

Mr. Brown. Which one of us will represent the claimant? 

'the Deputy Commissioner. Yes. 

Mr. Brown. Both of us are going to examine different fitnesses. 
The Deputy Commissioner. I do not know that I can havje both of 
you do that. 

Mr. Brown. Xot at once, of course. 

The Deputy Commissioner. Representing the respondent jis Frank 
II. Myers. Esquire. 

The witnesses called on behalf of the claimant are—aijd please 
answer vour names as they are called. 

J. P. Johnson? 

Mr. Johnson. Present. 

The Deputy Commissioner. Russell Johncox? 

Mr. J oi incox. Present. 

82 The Deputy Commissioner. Matthew Xeal? 

Mr. Xeal. Present. 

The Deputy Commissioner. Mrs. Charles Stokes? 

Mrs. Stokes. Present. 

The Deputy Commissioner. Doctor Marjorie Stuart? 

Dr. Stuart. Here. 

The Deputy Commissioner. Harold J. Smith? 

Mr. Brown. He is not present. 

The Deputy Commissioner. Luther Eastward? 

Mr. Eastward. Present. 

The Deputy Commissioner. Abbie Cooper ? 

Mr. Brown. Abbie Cooper is not here yet. 

The Deputy Commissioner. Doctor Shugrue? 

Dr. Shugrue. Here. 

The Deputy Commissioner. Have you any other witnesses. Mr. 
Brown ? 

Mr. Donovan. Xo. 

Mr. Brown. There is Marie Brosnan and Mrs. Bennett. 

The Deputy Commissioner. Marie Brosnan and Mrs. Bennett? 
Mr. Brown. Yes. 

The Deputy Commissioner. Mr. Myers, what witnesses have you? 
Mr. Myers. I have nobody except Doctor Stout. He will, be here 
shortly. 

The Deputy Commissioner. Will the witness whose names 

83 have been called and who are present please standi and be 
sworn. 

(Thereupon the witnesses present as above indicated w^re duly 
sworn by the deputy commissioner.) 
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The Deputy Commissioner. Mr. Bennett is also here, but lie is 
not to testify as I understand it. 

Mr. Donovan. No. 

The Deputy Commissioner. What about the rule on the witnesses, 
gentlemen ' 

Mr. Myers. I suggest that we have the lay witnesses, except Mrs. 
Spindle:* and Mr. Bennett, excluded. They may remain in, and the 
doctors: the others may step outside. 

Mr. Brown. That i> satisfactory. 

Tlie Deputy Commissioner. The witnesses will please step out¬ 
side. other than those indicated. Biease do not discuss the case 
among yourselves or with anyone else during the course of the 
hearing. 

Who is your first witness' 

(The witnesses as ! indicated above retired from the hearing room 
to await the call of the deputy commissioner.) 

The Deputy Commissioner. Who is your witness' 

Mr. Donovan. Doctor Shugrue. 

The Deputy Commissioner. Before we start the hearing I want 
to sav this: A call for the hearing was sent out and notification was 
gi\en tiiat this hearing will he held for the purpose of pre- 

54 st nting evidence with reference to the mental competency of 
Robert Bennett at the time of tiling his eiaim on dune 30. 1931. 

Is there any objection to making the record of the deputy com¬ 
missioner a part of the record in this case in order to produce the 
history of the case and give us the advantage of the medical testi- 

%, K. K - 

mony. and so forth, which has gone before? 

Mr. Brown. There is no objection to that part. 

The Deputy Commissioner. That will also include the record of 
the court procedure, and so forth? 

Mr. Brown. Yes. 

'Idle Deputy Commissioner. Is there any objection to that ( 

Mr. Myers. I haVe no objection to the record before the deputy 
commissioner, but I do have objection to the record of the court- 
procedure. I do not see that that is a part of it. 

The Deputy Commissioner. I mean as part of the history of the 
case only. 

Mr. Myers. I think we can set forth that there was a suit insti¬ 
tuted for a writ of mandamus against the deputy commissioner which 
was subsequently dismissed. Outside of that, we have no need of 
the court record of pleadings. 

The Deputy Commissioner. I only meant so far as the history of 
the case is concerned. 

Mr. Myers. I think we can stipulate that as a result there 

55 was an application for a hearing and on filing the claim, Mrs. 
Spindler acting as committee for Robert A. Bennett, there 

was a bill asking for a mandamus against the deputy commissioner 
to force a hearing on that particular claim and, subsequently, ac¬ 
cording to agreement between the parties in these proceedings, the 
present hearing was set and the case in court dismissed. 

The Deputy Commissioner. I might state for the purpose of the 
record that hearings were held on September 22, 1931, and June 7, 
1932; that a compensation order was issued by the deputy com¬ 
missioner on the 19th day of April 1933, as a result of the first 


HOAGE, DEPUTY COMP., ETC., ET AL. VS. TER. REFRIG. CO., 


hearing; that as a result of the second hearing an additic 
pensation order was issued rejecting the application for a 


tion of the original order and filed in the office of tlq? deputy 


commissioner on the 13th day of June 1932; and that s 


pensation orders became final and no review was had before the 
Supreme Court of the District of Columbia of them, and salid orders 
are to be made a part of this record. 

Mr. Myers. May I call your attention to this fact: i! think a 
hearing was held on the 23rd of September 1931. 

The Deputy Commissioner. Mv record shows the 22nd. Mr. Mvers. 

%- » 

Mr. Myers. Mine shows the 23rd. 

The Deputy Commissioner. The notice went out from j:his office 
and the record of the deputy commissioner sho\Vs that a 
80 hearing was to have been held on September 22. 1931. and the 
notice calls for September 22. Mr. Myers. It is inimaterial. 
an v wav. 

•/ v # i 

The records of the Deputv Commissioner indicate that on July 
7. a claim for compensation was tiled, which claim was dated June 
28. 1933, by Margaret L. Spindler. committee for Robert A. Bennett. 


krc. 41 

nal com- 
modifica- 


aid eom- 


The hearing at this time is being lieid for the purpose 


mining whether or not the statutory limits of one year from the 


date of payment of last compensation is holding in thii 


of deter 


case 


bv 


hearing 
ll be the 
is found 


rocedure. 


reason of the fact that the claimant alleges, that the claimant herein 
at that time—not the claimant, but Robert Bennett—was mentally 
incompetent at the time the original claim was filed and thcf original 
hearing held. 

Does that state the facts? 

Mr. Donovan. I think so. 

Mr. Myers. That is all right. 

The Deputy Commissioner. And it is understood at thi 
that the quest ion of mental competency at that time wi 
only question to be presented before this hearing, and if it 
by the Deputy Commissioner that the claimant was mentally incom 
potent at that time, the case will be set for further hearirjg on the 
merits of the case. 

Is that correct? 

Mr. Myers. That is what I understand to be the p 
87 The Deputy C ommissioner. You may proceed. Mr. Dono¬ 
van. 

Mr. Myers. Mav I suggest at this time—and I apologize to m\ 
opponents—I believe, in order that the record may be kept 
and to show just what the facts are, it should be statec 
their allegation is a new claim. I am not particularly milking an 
issue of it as such, but we ought to prove that Mrs. Spindler is the 
committee and show her authority to file the claim. 

The Deputy Commissioner. All right. 

Mr. Brown. I do not know how we can do that. 

The Deputy Commissioner. Will you come to the desk. Mr. Myers, 
and Mr. Brown, and Mr. Donovan ? 

(At this point there was a conference by the deputy comjnissioner 
and counsel for the respective parties, out of the hearinj 
reporter and others in the room.) 

The Deputy Commissioner. There will be made a part of the 
record in this case a copy of the order of the Supreme Cohrt of the 


straight 
that in 


g of the 
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District of Columbia appointing Margaret L. Spindler committee 
in the matter of Robert A. Bennett. 

That will be received as claimant's exhibit no. 1 and will be in¬ 
cluded in this record. 

(The document in question was thereupon received in evidence 
and was by the reporter marked ** Claimant's Exhibit No. 1 and 
is set forth herein as follows:) 


SS Claimant's Exhibit No. 1 

Filed June 1*2. 1993. Frank E. Cunningham, clerk. 

In the Supreme Court of the District of Columbia 

Holding an equity court 
Lunacy No. 15150 

In the Matter of Robert A. Bennett. Non Compos Mentis 


ORDER APPOINTING COMMITTEE 


Upon consideration of the petition of Margaret L. Spindler, 
tiled herein on the 5th day of June 1935), and it appearing to the 
Court that Robert A. Bennett was adjudged to be of unsound mind 
on the 9th day of June 195)53, it is by the court this 12th day of 
June 1933 


Adjudged, ordered, and decreed that Margaret L. Spindler be, 
and slie hereby is. appointed committee of the person and estate of 
Robert A. Bennett, non compos mentis, upon filing herein an ap¬ 
proved undertaking! in the penal sum of $500 conditional for the 
faithful performance of the trust in her reposed. 

James M. Proctor. 

Justice. 
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Supreme Court of the District of Columbia 


United States of America. 

District of Columbia, ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, herebv certifv the a foregoing to be a true 
and correct copy of the order of the court appointing Margaret L. 
Spindler committee of the person and estate of Robert A. Bennett, 
adjudged a lunatic: and I further certify that said committee has 
filed her duly approved undertaking in the maximum sum of five 
hundred dollars ($500) the 16th day of June 1933. and that said 
appointment and undertaking are still in force. 

In testimonv whereof. I hereunto subscribe mv name and affix 
the seal of said court, at the city of Washington, in the said District, 
this 21st day of June. A. I). 1933. 

F R A N K E. C U NN INGHAM, 

By (Signed) E. M. Meigs, 

[seal of the supreme court of Assistant Clerk. 

the district of Columbia] 
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Mr. Myers. I understand the compensation orders of April 19, 
1932, and June 14, 1932, are to be made part of the record. 

The Deputy Commissioner. Yes. 

(The documents in question were thereupon received in j evidence 
and made a part hereof and are set forth as follows:) 

90 Respondent's Exhibit No. 2 

| 

United States Employees* Compensation Commission 

District of Columbia Compensation District 

Compensation Order. Rejection of Claim, Case Xo. 440-38 

In the matter of the claim for compensation under the District of 
Columbia Workmen’s Compensation Act 

Robert Bennett, claimant 

* 

va. 

Terminal Refrigerating & Warehouse Company, employer, 
Indemnity Insurance Company of North America, insurance 
carrier 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and a hearing having been 
duly held in conformity with law, the deputy commissioner makes 
the following: 

FINDINGS OF FACT 

That on April G. 1930. the claimant above named was in the employ 
of the employer above named, whose address is Four and One-Half 
and D Streets SW., Washington, District of Columbia: that the 
employer was subject to the provisions of an act of Congress 
approved May 17. 1928, entitled “An act to provide compensation 
for disability or death resulting from injury to employees irk certain 
employments in the District of Columbia, and for other purposes”; 
that the liability of the employer for compensation un|der said 

91 Act was insured by the Indemnity Insurance Company of 
North America; that on said day the claimant herein, while 

performing services for the employer above named, sustained per¬ 
sonal injury which arose out of and occurred in the course of his 
employment and resulted in his disability; that while so einployed 
the claimant was in the act of demolishing a building Tor the 
employer when some lumber fell on his head, causing a bilateral 



claimant at the time of injury was $28.00 per seven-day week; that 
the average wage was $25.54 per week, and the rate of compensation 
to which he was entitled is $17.03 per week; that compensation for 
ten weeks at the rate of $17.03 per week was paid the claihiant in 
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the total amount of *170.30: that the claimant returned to work on 
June 1G. 1930, and received regular wages at the rate of $28.00 per 
week: that on June 20. 1931. the claimant ceased work; that on June 
30. 1931. he made claim for additional compensation and medical- 
attention on the ground of recurring disability alleged to have resul¬ 
ted from the injury sustained April G, 1930: that on September 22, 
1931. a hearing was held for the purpose of determining the claim¬ 
ant's rights under the Act: that at the hearing the employer's insur¬ 
ance company raised objection to the claimant's rights to 
92 further compensation and medical treatment on the ground 
that no claim was filed therefor within one year after the 
date of the last payment of compensation; that no evidence was 
offered to show that the limitation of time set forth in section (13) 
(a) of the Act should be set aside because of mental or other incom¬ 
petency and no other evidence was adduced tending to justify the 
further consideration of the claim. 

I'pon the foregoing findings of fact, it is ordered by the 
deputy commissioner that the claim be and it is hereby rejected for 
the following reason: 

That the claimant herein failed to file claim for recurring dis¬ 
ability within one year from the date of the last payment of com¬ 
pensation. as required by section 13 (a) of the Act. 

Given under my hand at Washington. I). (\. this nineteenth dav 
of April 1932. 

(Signed) R. J. Hoagk. 

Deputy ('on) mJssioncr* 

D/strict of Volinnhtn Compensation District. 


proof of service 

I hereby certify tljiat a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the in¬ 
surance carrier, the attorney for the claimant, and the attorney for 
the respondent, at the last known address of each as follows*: 
Name Address 

_ Robert Bennett, 911 Gth Street SW., Washington. D. C. 
92*/l> Terminal Refrigerating £ Warehousing Companv. 4 1 /> & I) 
Streets SW.. Washington. 1). 0. 

. ■anee Company of North America, c/o Ralph W. 
Lee & Co.. 1508 L Street, Washington. I). 0. 

Mr. Joseph .V. Kauiman. 1001 15th Street XW.. W ashington. I). C. 
Mr. Frank H. Myers, 814 Securities Building. Washington. I). C. 
Mailed April 19. 1932. 

I (Signed) R. J. Hoage, 

Deputy Comjnissioner. 
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Plaintiff’s Exhibit D 

j 

United States Employees’ Compensation Commission 
District of Columbia Compensation District 


Compensation Order. Rejection of application for modification 

of order 

Case No. 446-38 

In the matter of the claim for compensation under the District of 
Columbia Workmen's Compensation Act 

Robert Bennett, claimant 

v$. 

i 

Terminal Refrigerating and Warehousing Corporation, Employer, 
Indemnity Insurance Company of North America, insurance 
carrier 

Such investigation in respect to the above-entitled claiib having 

v . A ^ « • l I* 1 


been made as is considered necessary, and a hearing hav 
duly held in conformity with law. the Deputy Commission! 
the following 

FINDINGS OF FACT 


ing been 
er makes 


That a hearing was held in the above-entitled case on September 
g‘2, 1931. and in accordance with the evidence adduced at said hear¬ 
ing, the Deputy Commissioner tiled a compensation order on April 
19. 193*2, a copy of which was duly served on all parties in interest, 
which order is to be read with and to become a part of tjiis order 
bv reference; that in said compensation order the rights of the 
claimant to compensation were rejected on the ground that the 
claimant had failed to file claim for disability within one year 
from the date of the last payment of compensation as 
93 required by section 13 of the act: that the claimant made 
application for rehearing and modification of the original 
compensation order on the ground that certain evidence | had not 
been introduced which was material as a basis for an a\fard and 
which would entirely change the aspect of the award; also that the 
employer had paid compensation to May 20, 1932, and by the action 
of the employer, the claimant had been estopped from fjiling his 
claim; that the evidence adduced at the hearing held before the 
deputy commissioner on June 7. 1932. shows that the claimant was 
paid wages for services rendered from June 12. 1930, to September 
30. 1930, and for part-time services rendered from approximately 
January 1. 1931. to June 19. 1931, at which time he was plated upon 
a vacation status at full pay and was paid on this basis up until 
November 18. 1931. at which time the employer began paying him 
equivalent to the compensation the claimant was entitled to at the 
time of the injury, amounting to $17.00 a week; that the employer 
continued to pay compensation on this basis from November] 18, 1931, 
to May 19, 1932; that the employer testified that when the status 
was changed on November 18, 1931, to that of a compensation rate 
that this amount was being paid to assist the claimant Until his 
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claim was passed upon and until such time as an allowance of 
compensation should he made to him by the Commission; that 
tlie claimant was earnestly requested by the employer to lile 
1)4 his claim and establish his compensation status at that time, 
and that the claimant had been notified by the employer on 
subsequent occasions that he should make claim for compensation; 
that the claimant testified that he had just neglected to make his 
claim, and the deputy commissioner now finds that the claimant 
had knowledge of the fact that claim should have been filed within 
the year limit and within a period of time which would have 
brought his claim within the provisions of the Act: that the claim¬ 
ant. through his own neglect, failed to make claim for compensa¬ 
tion within the statutorv limit of one vear. and that he was not 

• * 

estopped by any action of the employer from making such a claim. 

Upon the foregoing findings of fact, it is ordered by the deputy 
commissioner that the application for modification of the original 
compensation order issued in this case be and it is hereby rejected 
for the following reasons: 

That the claimant failed to prove that he is mentally incompetent 
or that he had been estopped from filing his claim for compensation 
bv anv action of the emplover as alleged. 

V • I ft V 

Given under my hand at Washington, I). C. this fourteenth day 
of June 1932. 

(Signed) R. J. Hoagk. 

Deputy ('om/nissione/\ 

1 District of Columbia Compensation- District. 
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PROOF OF SERVICE 


I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the in¬ 
surance carrier, the attornev for the claimant, and the attornev for 

ft % 

the respondent, at the last known address of each as follows: 


Xante 


Address 


Mr. Robert Bennett. 911 (>th Street S\V.. Washington. I). C. 
Terminal Refrigerating & Warehousing Corp., 4 1 / 4 & 1) Streets 
SW.. Washington. D. C. 

Indemnity Insurance Company of North America. % Ralph W. 
Lee & Co., io08 L Street XW.. Washington. D. C. 

Mr. John D. Fitzgerald. Woodward Building, Washington, D. C. 
Mr. Frank H. Myers, 814 Securities Bldg.. Washington, D. C. 
Mailed June 14. i932. (Signed) R. J. Hoage, 

Dep ut y Co in m isdan er. 

The Deputy Commissioner. You may proceed, Mr. Brown. 

Mr. Brown. I will call Doctor Shugrue. 

Thereupon Dr. John J. Shugrue was called as a witness for and 
on behalf of the claimant, and having been previously duly sworn 
by the deputy commissioner, as is above indicated, assumed 
9G the witness stand and, upon examination, testified as follows: 

97 Direct examination bv Mr. Brown: 

* 

Q. Will you give the court your full name, please? 

A. John J. Shugrue. 
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i 

Q. And you are authorized to—you are licensed as a practicing* 
physician ? 

A. Yes. 

The Deputy Commissioner. Doctor Shugrue is recognized as one 
of the leading neurologists in the District of Columbia. 

By Mr. Brown : 

47 # | 

Q. Doctor, on or about April G. 1930, did you have occasion to 

take care of Robert Bennett ? 

A. Yes. sir. 

Q. Will you please state what the nature of that treatment was? 
A. It was an operation for an extradural blood clot, a blbod clot, 
and the dura was open, which was the result of an injury producing 
a fractured skull and bleeding. 

By the Deputy Commissioner: 

Q. What was the date of that operation, Doctor? 

A. That was the same date lie was injured. April G. I thiiJk. April 
G; he was injured in the morning, knocked unconscious a short while 


and then regained consciousness at about ten o'cloc 
98 morning, and about one or one thirty the pulse was s 


v in the 
low and 


he became unconscious, and we operated on him and f|ound an 
extradural blood clot and fracture on the left side, and he ijad been 
bleeding some from his left ear. 

That was the details of the operation. 

By Mr. Brown : 

Q. After you had made the opening in Mr. Bennett’s skull to 
remove any foreign element there, did it come to your observation 
as to any injury to the brain itself? 

A. I could not see any direct injury to the brain, but I presume 
he had particular hemorrhages, and perhaps inside the brain itself, 
causing the clot perhaps as big as my hand: it took up that amount 
of space. 

Q. That was the clot you removed? 

A. I only removed the external clot. There mav have beCn some 
*/ • 

in the brain we could not see. but there is no doubt in my mind he 
also suffered an injury to his brain. 

By the Deputy Commissioner: 

Q. As I understand it. Doctor, the extradural blood clot was out¬ 
side of the dura and inside of the skull. 

A. Yes. The reason I say there was some injury to his brain is 
because he had a left facial paralysis, and also a paralysis) of the 
left abducens nerve: that is the nerve that controls the eye tjiis way 
and that [indicating]. 

By Mr. Brown : 

Q. You did at the same time. Doctor, remove a portion of 
99 Mr. Bennett’s skull? 

A. I had to, to get in; yes, sir. 

Q. And that was in no condition to leave there in his head |? 

A. I had to open it and remove that part; that is the usijal pro¬ 
cedure in the operation, a subtemporal depression. The reason we 
call it that is that going through the temporal fascia and itiuscles, 
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that lias to be done: and we bite off the bones under the portion 
of the head here [indicating] and we do a plastic and repair it. If 
we do it at any other place you just have to scalp the skin and put 
it over this way [indicating j: consequently you would not have the 
added protection that this other means affords. 

By the Deputy Commissioner: 

Q. Was there a plate put over the opening? 

A. No. we <lo not usually put them in nowadays. 

Q. How big a surface was opened up? 

A. Only about that big |indicating). 

Q. Describe it for the record. 

A. Subtemporal depression was done about three inches in diam¬ 
eter and the bone removed. 


By Mr. Brown: 

Q. Doctor, in your post-operative treatment was there any evi¬ 
dence—I mean what evidence or indications as a result of this injury 
were observed by you: I mean such as, was there a loss of 

100 hearing? 

A. He had this fracture. I might say that we discovered 

at the time of operation—it went down to the petrous portion of 

the temporal bone and the organs of hearing are in this portion. 

After the operation he was deaf in the left ear. and. as 1 say, 

lie had a left facial paralysis which may have been brought about 

through the fracture, and also the sixth cranial nerve was injured. 

He was stuporous maybe for three or four days, but gradually 

cleared tip. although he was irrational and confused for four or five 

da vs longer: the exact time 1 do not remember. 1 know it was 
• ^ 

mavbe a week or teii davs before he was mentally oriented. 

The Deputy Commissioner. Speak up louder, please. 

The Witness. There was a period of about ten days before he 
was mentally oriented. He was confused and irrational. 

By the Deputy Commissioner : 

Q. He was disoriented ten davs? 

A. Yes. 

By Mr. Brown : 

Q. How long was he in the hospital. Doctor? 

A. That I do not know. 

Mr. Myers. We admit that he was in the hospital and has been 
in the hospital—that is all shown in the previous records of 

101 the hearings of April (>. 1000. and—that is. he was in the 
hospital from April (>. 19:>0, to May 3.1930, under treatment of 

Doctor John J. Shugrue during that period of time. 

Mr. Brown. April 3 to May 0? 

Mr. Myers. Yes. 

Bv Mr. Brown: 

Q. How long. Doctor, did vou have Mr. Bennett under vour care? 
A. I believe the last time I saw him was just prior to the last 
hearing. Was that in 1931? 

The Deputy Commissioner. That was September the 22nd—no; 
the last hearing was June 7, 1932. 
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The Witness. I think I saw him just prior to that. I assume he 
was under my care more or less during all that time, although he 
may have seen some other doctors. I don’t know. 

Bv Mr. Brown : 

Q. Now. Doctor, during this period of treatment while ^Ir. Ben¬ 
nett was under your care, you had occasion to observe whjether or 
not Mr. Bennett, mentally, was affected by this accident. Did you 
not ? 

A. Well, it all depends on the expression you use. 

What did he complain of to me? 

Q. Yes. 

A. He complained of headache, dizziness, and saidj he was 

102 unable to work because of the headache. 

I think his son came—the boss was going to discharge him. 
I think: I am not sure: before he ultimately did stop work,*because 
he could not do his work. He would come and sit down, jput his 
head in his hands, complain of headache, and I think—the son was 
telling me this, now—he would go to the toilet and forget jto flush 
the toilet. 

By the Deputy Commissioner: 

Q. You mean, that is, while he was still working? 

A. Mainly headache and dizziness were his complaints that pre¬ 
vented him from work, and he did complain of some painjaround 
the heart and some shortness of breath. 

Bv Mr. Brown: 

* 

Q. That does not exactly answer my question. 

You had occasion during this time, the greater portionj of my 
question was directed to that, to observe the man’s conduct as it 
referred to his mentality. 

Going a bit further: Is it not generally customary after accidents 
of this kind where there is a severe blow on the head that a man’s 
brain functioning should become affected? 

Mr. Myers. One minute. I do not think we can go to the general 
custom. We have to deal with this particular case. If we do not 
deal with this particular case, we can go as far afield as possible and 
bring in any number of matters outside of the point at ij?sue. 

103 The Deputy Commissioner. You will confine youijself to 
that on cross-examination, too? 

Mr. Myers. I will try to. 

Mr. Brown. I will change the question. 

The Witness. You mean after every head injury do we v iret the 
same symptoms, the same objective signs? 

The Deputy Commissioner. Yes. Tell us what some of tjlie ob¬ 
jective signs are as compared with the standard symptonjis and 
signs of this character. 

Mr. Myers. That is not what he asked. 

Are you asking that question yourself now, Mr. Deputy Commis¬ 
sioner? 

The Deputy Commissioner. Yes, I am asking that question! 

Mr. Myers. You are asking that question. 
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The Deputy Commissioner. I am presuming, in view of the criti¬ 
cism. we won't get so far afield on the custom, if I ask that. 

Mr. Myers. My criticism is still directed to your own question as 
going too far afield. 

The Deputy Commissioner. Let us strike it all out and ask 
another question and see if we can get by Mr. Myers' requirements. 

By Mr. Brown: 

Q. Doctor Shugriie. it was evident from your treatment and ob¬ 
servation of the case, of Mr. Bennett, that Mr. Bennett 

104 did receive a very severe head injury? 

A. Yes: there is no doubt about it. 

Q. As a result of that severe head injury, is it not very probable 
that Mr. Bennett's mentality should have been affected? 

A. This was just about as severe an injury as a man could have 
other than killing him. and whatever we would get in the other 
types of severe injury we would get here. 

This injury to his head, I believe, outside of killing him. was 
just about as severe an injury as an ordinary man would suffer, 
and I feel that most any sequela that we find in severe injuries to 
the brain could possibly have been in this case. 

Q. Now. could I ask you that you be a bit more specific in detail¬ 
ing the probable results of such an injury? 

I mean would Mr. Bennett's normal brain functioning be dis- 
turbed so that he could not act as he has heretofore acted, as a 
normal person? 

Mr. Myers. I object. 

The Witness. That may be due to- 

4 / 

Mr. Myers (interposing). One minute. Doctor, please, sir. 

I am objecting to that. 

We are dealing with a specific issue, not with what probably 
occurred or might occur, but what he actually observed did occur 
in this case. 

105 Mr. Brown. That is exactly what I asked. 

Mr. Myers. That is not what your question is. Mr. Brown. 

My objection is —If you will read the question again, please. 

The Reporter (reading): “Now, could I ask you that you be a 
bit more specific in detailing the probable results of such an injury? 

“ I mean would Mr. Bennett's normal brain functioning be dis¬ 
turbed so that he'could not act as he has heretofore acted, as a 
normal person ? “ 

Mr. Myers. My objection is to the fact that he is dealing with 
something that is speculative instead of something that is actual. 

The Deputy Commissioner. I think he is drawing a comparison 
between the injury Mr. Bennett had and asking him in regard to 
certain conditions. I think he is drawing a comparison between Mr. 
Bennett's injury and injuries of similar character in other men. 

Mr. Brown. I have asked him before what his observation and 
treatment has been, having in mind the injury itself. 

The Deputy Commissioner. Answer the question. 

Mr. Myers. I note an exception. 

The Witness. No. sir—in mv own way. I mav go astrav. 
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Mr. Myers. My objection is that we are dealing Aot with 

106 probabilities but actualities. The actual fact of what we are 
considering, what the doctor found during this period! of time 

during which Mr. Bennett was under his treatment and observation. 
The Deputy Commissioner. All right, go ahead. 

Mr. Brown. I think I may clear it up and ask the question in a 
different manner. 

The Deputy Commissioner. Do you want to strike out the ques¬ 
tion and the objection, rood 

Mr. Brown. Strike the question and the objection. 

Mr. Myers. All right. 

The Deputy Commissioner. Strike it. and let him trv it again. 

- i 

By Mr. Brown : 

Q. Doctor, did vou. during the course of vour treatment, after 
the operation on Mr. Bennett, observe any indications or evidences 
in Mr. Bennett's conduct which could or which you would assume 
were the direct results of the injury? 

A. I felt that his headaches, that his dizziness—and those were 
the main symptoms he complained of to me—and that his left facial 
paralysis, his left abducens nerve or hearing paralysis were all the 
results of this injury. 

Q. Would these conditions indicate that there was any deteriora¬ 
tion in the operation of Mr. Bennett's mental faculties? 

A. No. 

Q. Did you note or notice any deterioration? 

107 A. No: I did not. 

Mr. Brown. That is all. 

By the Deputy Commissioner: 

Q. That takes it up to when—under your last examination? 

A. Really. I don't know when I saw him last. I think it was 
just before the last ’nearing. 

Mr. Brown. September 193:2. 

Mr. Myers. Just before June 7. 103*2. 

The Deputy Commissioner. The doctor's testimony at the last 
hearing was: ** I have not got the records with me. I halve been 
away for the last five or six days and just got your request-/!’ 

The next question was: **At whose request did you examine him? ” 
and the answer was: *‘At the request of Mi*. Fitzgerald." Tjiat was 
the attorney for the claimant at that time, and the doctor said: 
“And also I examined him. that was a year ago, at the request of 
the Ralph W. Lee Insurance Company and I know I have seen him 
this year at least twice." 

Mr. Myers. Now, just above that the question is asked! Doctor 
Shugrue: “ When is the last time that you examined him?” He 
replied: “ I have even forgotten that. I have it in my notes]” 

Then Mr. Fitzgerald said—he represented Mr. Bennett jat that 
time: “ I think about a month ago.” 

108 By the Deputy Commissioner: 

Q. Would that clear it in your memory, along abbut the 
1st of May 1932? 

A. That would be a month before the last hearing in June? 


52 HOAGE, DEPUTY COMR., ETC., ET AL. VS. TER. REFRIG. CO., ETC. 


Mr. Myers. Yes. 

The Witness. Yes; about Mav. 

%/ 

By the Deputy Commissions: 

Q. About the 1st'of May, it would appear from that statement? 
A. Yes. 

Mr. Myers. Have you finished with the doctor? 

Mr. Brown. Yes. 


Cross-examination by Mr. Myers: 

Q. You have not had occasion to change your opinion with refer¬ 
ence to your testimony in this case since you last testified? 

A. No. sir. 

Q. So that your statement in this record at the hearing on June 7, 
on page 38 of the record, to the effect that although lie has been a 
little show to cooperate but ** I should feel, as far as we know, 
there is no insanity: 1 would say that he is not insane is cor¬ 
rect ? 

101) A. I said that—I more or less qualified that in answer to 
the other question about not being in a position of a psychi¬ 
atrist. 

The Deputy Commissioner. On paire 3*2 the witness stated: “As 
far as his mental condition **—I mean paire 33—“as far as his mental 
condition is concerned 1 personally do not propose,to go into that 
myself except inasmuch as I do not pose as a psychiatrist and believe 
in standing on safe ground. 

“All 1 can testify is that from what I have seen, his lack of 
stability, we will say. his headache is sufficient, to my mind, to pro¬ 
duce his disabilitv." 


Bv Mr. Myers: 

Q. X ow. Doctor, that testimony was with reference to his physical 
disability at the time, was it not ? 

A. Yes. yes. 

Q. His physical disability for work. 

A. Yes. 

Q. His subsequent statement, or rather your subsequent statement 
on page 38 of the previous record was with reference to his mental 
stabilitv and was onlv given from vour standpoint of a neurologist 
and not that of a psvchiatrist? 

A. Yes. 

Q. You observed no symptoms that led you to believe anything 
was wrong with him mentally except the physical headaches, and so 
forth ? 

A. Of course, those are subjective. 

110 Q. Were they in your opinion sufficient to disable or suffi¬ 
ciently disabling to the man to keep him from work? 

A. I felt that they were disabling him: yes. from work. 

Q . And. Doctor, first mav I ask vou: Did vou observe anything 
during this period of time of treatment that you had him under 
your observation, following his discharge from the hospital and the 
many times vou testifv that vou saw him after that, that the onlv 
symptoms you observed from your standpoint were the subjective 
symptoms he complained of, principally headache and dizziness, and 


I 

I 

I 


HOAGE, DEPUTY COME., ETC., ET AL. VS. TEE. EEFEIG. CO., ETC. 53 


you observed no signs leading you to believe anything was wrong 
from the man’s standpoint mentally? 

A. Of course, I would not be in a position to decide and observe 
all those actions. I only saw him in my office. 

Most of these cases depend on what people tell you. but! frankly 
I cannot say: I saw nothing mentally wrong. I probably would 
not. I probably would miss the early signs. 

Q. There was nothing that showed you or that was tolq to you 
that would lead you to that conclusion other than what is jthere in 
that record. Doctor ( 

A. Yes. 

The Deputy Commissioner. That means about May 1 he examined 
this claimant, and he stated he did not discover anything vlrong or 
anything that would indicate there was a mental incompetency at 

that time. 

Ill Mr. Myers. From his standpoint. 

'file Witness. That does not mean that I interpreted or 
discovered the early signs. All 1 interpreted were those signs, the 
signs of severe brain injury. 

By the Deputy Commissioner: 

Q. All I am talking about at this time is whether or not! in vour 
opinion you considered him mentally competent or not. 

A. As far as that is concerned, whether 1 con.-idered him ilnentallv 
competent or not. I would not want to say as to that. 

Q. You are not willing to pass upon that question ? 

A. Xo. sir. T am not capable of interpreting the early jdgns of 
mental disease. 

Mr. Myers. I have no more questions. 

By Mr. Brown: 

*' .... I 

Q. Bv the term w lack of stability ". Doctor, do you meanjbv that 

term that you could fully separate a man's condition physically 
from his mental condition? Is that what you mean in vour testi- 
nionv there ? 

A. By ** stability" I mean the lack of application to work, and 
I assume that was probably due to his headache. 

Mr. Brown. That is all. 

Mr. Myers. That is all. 

(The witness thereupon was excused and retired fj-om the 
11*2 witness stand.) 

Thereupon Dr. Marjorie Stuart was called as a j witness 
for and on behalf of the claimant, and having been previously duly 
sworn by the deputy commissioner, as is above indicated, assigned the 
witness stand and, upon examination, testified as follows: 

Direct examination by Mr. Brown: 

Q. Doctor, will you state your full name? 

A. Marjorie Stuart. 

Q. And your address? 

A. 1349 Randolph Street Northwest. 

Q. Doctor, you are duly licensed to practice as a physiciati in the 
District of Columbia ? 

A. Yes; I was licensed in 1924. 
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Q. I)o you specialize in any particular branch of medicine? 

A. Yes: in psychiatry. 

Q. And what institutions, if any. have you been associated with? 

A. I was at St. Elizabeths Hospital from the 16th day of January 
192f> to the 30th day of June 1926. I was called a junior medical 
officer. That is the term for the lowest order out there: interne on 
the medical and surgical and also on the psychiatric ward; 

113 and, from the 1 9th of July 1926 to the 13th of June 1927 I was 
clinical director on the psychiatric ward at Gal linger Hospital. 

Q. Did vou. at mv request, make an examination of Mr. Robert 
Bennett in this case for the purpose of testifying here? 

A. I did. 

Q. And for the purpose of testifying in any proceedings in court 
or before this Commission? 

A. 4 es. 

Q. When did you lirst examine him? 

A. The first time Was on the 10th day of April 1933. 

Q. Will you state for the Commission, please, your observations 
as a result of that examination? 

A. Do you want me to state just what happened that first time, 
or- 

Q. (Interposing.) State any observations that you made and 
the nature of vour examination. 

A. Mr. Bennett came to mv office on that occasion. I <rave him 

« » 

the routine, superficial mental examination. I asked him his age; 
what year he was born in: how old he would be in ten years from 
that date: how old he was ten years previous to that date: the name 
of the President: the name of the previous President; where he was 
born: and the name of the month: I asked him to state the date; 

I asked him how many quarters there were in a dollar. 

In all those questions that I have called olf now. he 

114 failed. 

I asked him if he knew when the Civil War occurred; 
when the World War occurred: when we entered the World War; 
what season of the tear it was: what year it was: and then I asked 
him to explain the meanings of certain proverbs, such as. "‘Don't 
put your eggs in one basket **. “It takes a thief to catch a thief”, 
“The early bird catch.es the worm ". all those routine things. 

He failed in all. He did not know his year of birth or age. 

He was completely disoriented as to time and seemed to be very 
retarded, and it took him a long time to answer each question, and 
some of the questions he did not seem to understand: some he did 
not attempt to answer. 

He could not count up to twenty or back from twenty to one. 

He named the months of the year very slowly. He named the 
days of the week on that occasion with a great deal of thinking 
and hesitancy between the answers. 

The Deputy Commissioner. As I understand it. Mr. Brown, this 
about a year and nine months after the date of filing the claim. 

Is that the date? 

Mr. Brown. Yes. 
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By Mr. Brown : 

Q. Is it your opinion, Doctor—well, I will change that^ Strike 
that, please. ! 

You examined Mr. Bennett several times since then, have you? 
A. Yes. I have. I examined him on the 13th of Aprij. and on 
the 7th of June. 

By the Deputy Commissioner: 

Q. AY hat year? ! 

A. 1933. and then T examined before court, and I fonretl whether 

✓ w 

it was the 8th or the 9th of June. 


By Mr. Brown: 

Q. At the lunacy hearing? 

A. Yes. at the lunacy hearing, and then I saw him again on the 
13th of this month, and 1 talked with him for a while this after¬ 
noon. 

By Mr. Myers: 

Q. Did you say June the 13th you saw him? 

The Deputy Commissioner. April the 13th. 

The Witness. April the 13th. 

The Deputy Commissioner. And the 8th or 9th of June and March 
the 13th. 1934. 

Mr. .Myers. Thank you very much. 

•• 

Bv Mr. Brown : 

Q. Doctor, assuming that Mr. Bennett who is now, I believe, 
lie about sixty-six years of age. previous to the day of j the acci¬ 
dent enjoyed good health: that he had devoted practically all 
of his daily life to the performance of manual labor; and that he 
was able to perform certain duties as any mentally normal person 
would or could: and that on or about April 6 he sustained a severe 
temporal and frontal fracture of the skull and a concussion of the 
brain, whereupon he was removed to Emergency IIospit.il where 
he was operated on by Doctor Shugrue who removed a portion of 
the skull and a blood clot from the brain: that for a long period of 
time while in the hospital Mr. Bennett was in an unconscious state 
and delirious at the same time, and suffered hemorrhages, complained 
continuously, when able to. of headaches: that he had exonerated 


jibjeet to 
i partial 
nd from 


reflexes: loss of hearing in the left ear and later was s 
dizzy spells which made him stagger and also subject to 
paralysis: now Doctor, assuming that those facts are so: 
your knowledge and experience as a physician, could you state with 
reasonable certainty whether or not such an injury with resulting 
sequelae would indicate that Mr. Bennett was mentally incompetent 
following the accident and as a result thereof? 

Mr. Myers. I object to the question on the ground, in the first 

place, I presume that Mr. Brown is going to prove that there were 

exaggerated reflexes. 

- _ • 

Mr. Brown. I will withdraw that particular phrase. 

Mr. Myers. And also include in the question that these va¬ 
rious things cleared up as Doctor Shugrue testified! to: The 


110 
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paralysis cleared up and the various sequelae, and he has not named 
in his question all the resultant sequelae unless he refers to headaches 
and dizziness—that is the only tiling Doctor Shugrue testified to. but 
even on subsequent examination Doctor Shugrue testifies that those 
things cleared up. 

Mr. Brown. Well. Doctor Stuart during her examination can 
testify as t:> the resulting sequelae. 

The Deputy Commissioner. Then say “the sequelae found at the 
time of your examination.** 

Mr. Brown. Yes. 

The Deputy Commissioner. Is that what you mean? 

Mr. Brown. Yes. 

I will ask the reporter to strike out the “exaggerated reflexes.” 

I had fuliv intended to ask Doctor Shiurrue about the reflexes 

• *■ 

and forgot to do that. 

Mr. Myers. And also, they should include in the question the 
fact that those various paralyses cleared up before the doctor dis¬ 
charged him. 

Mr. Brown. I do not think that enters into it. 

By the Deputy Commissioner : 

Q. Did you find any of these sequelae on your examination: 
facial paralysis and paralysis of the eighth nerve, causing loss of 
hearing, or did you go into that matter? 

118 A. I asked Mr. Brown particularly as to whether I should 
testify as to the first time I saw him or the subsequent times, 

and he limited me in mv first examination- 

Q. (Interposing.) What was that ? 

A. On further examination I found, from my ability to test his 
ear. he is deaf in the left ear. There is a slight, some lagging in 

that muscle and—there is a lagging of the ahducens - 

Q. (Interposing.) A ptosis of the eyelid? 

A. No: the eye turns outward: a lagging as if there were some 
injury. 

All of his reflexes are exaggerated at the present time and have 

been since I examined him on the 13th of April. 

The Deputy Commissioner. Xow. Mi*. Mvers. that is what she 

% 

is testifying to as the sequelae. 

Mr. Myers. That was, then, as of April 1933, and subsequent 
thereto. 

The Deputy Commissioner. Does that correct the question? 

Mr. Myers. Yes: if she confines it to that, but she is not to say 
the sequelae that Doctor Shugrue found. 

The Deputy Commissioner. Xow. the question is what? 

Mr. Brown. The question is: Can you state with reasonable cer¬ 
tainty whether or not such an injury, with the resulting sequelae, 
would indicate that Mr. Bennett was mentally incompetent follow¬ 
ing the accident and as a result thereof ? 

119 The Witness. Yes. 

The Deputy Commissioner. Xow, then, “ mentally incom¬ 
petent at the time of her examination.” Do you mean your answer 
to be from the very time of the injury until you saw him, or are 
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lv incom- 


not clear 


vou testifying now at the time you saw him lie was mental] 
petent ? 

The Witness. Can I qualify that or ask a question? 

Mr. Brown. 1 would like to clarify the question if it i: 
in the court's mind. 

The Deputy Commissioner. I would like to have it cleared- 

Mr. Brown. I am putting Doctor Stuart on the stand io testify 
that such an injury would result in Mr. Bennett's mental jincompe- 
tency. 

The Deputy Commissioner. When? From the time (if injury 
until she examined him? 

Mr. Brown. I have asked Doctor Stuart: Was Mr. Bennett- 

The Deputy Commissioner (interposing). Your questioh is sub¬ 
ject to two interpretations. I am clearing it up. 1 want!to know 
whether she means in her answer to testify to the fact tjiat since 
the time of the injury he was mentally incompetent or at jthe time 
she examined him. 

Does that show vou what I mean? 

Mr. Brown. Yes. 

The WiTXi -s. He was mentally incompetent at the time I exam¬ 
ined him and with the history and the physical findings 

120 1 would say that he has been mentally incompetent since 
the accident. 

The Deputy Commissioner. I want a clear statement so that I 
know what she means. That is all. 

By Mr. Brown: I 

Q. Can vou—will vou recite to the court what effect,jin your 
opinion, such an injury would have on Mr. Bennett's mental compe¬ 
tency or incompetency, as the case may be? 

A. You mean the result of the accident ? 

Q. After such an accident as Mr. Bennett has suffered.! 

A. W m ! 1. vou would not got iust exactly the symptoms and signs 
you find in Mr. Bennett today, in my opinion, but he presents a 
textbook picture of the result of a brain injury. He presents all 
the symptoms, not only on the neurological but in liis answers and 
in his actions also. 1 have not gone into that, but I could explain a 
little and tell a few things I have seen. 

Q. All right. 

A. Twice when I went to see him they did not know I \jvas com¬ 
ing. and he had dressed himself and had not combed his hhir. All 
the buttons were buttoned up wrong, i do not think there was one 
button on any of his clothes in the right buttonhole. 

One dav when 1 was over there I noticed under the bench out 
front a stack of dead matches and I asked him what it was 

121 for. why he put them there or if lie did put them there, and 
he said. Yes.** 

Oh, I imagine there was a pile three inches in diameter and stacked 
up like a little hay stack, and he said yes, he played with them, and 
he could not get any farther; his mind seemed to stop wording, and 
lie said that he played with them, but he could not tell me how he 
played with them. 

When I asked him if he had seen me before, he denied having 
seen me before. 


i 
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I think tliis morning’ is the first time he ever remembered he had 
seen me before, and. after a great deal of effort, he decided it was 
a long time ago that he had seen me before. 

He did not know mv name or where I lived or where he had seen 
me. but he thought it was at home. 

He has a tremor of his lingers when he is trying to think, as 
though he were under some great exertion. 

This poverty of memory—he always gets irritable: his hyper¬ 
tension: his retardation of thought: and this letting down of the 
morale: the sloppiness in his dress: and the other things I have 
testified to are exactly the things you expect to get in a brain injury. 

Of course, the more severe the injurv. the more marked the svmp- 

v t A 

toms are going to be. 

The symptoms do not necessarily come on at once: some are 
delayed for a period of months and often a year may pass 

122 before you get some of them. 

It is a sort of gradual failing, a falling to pieces of the 
general morale of the patient. 

Q. Thit nevertheless that condition would exist, or. rather, those 
conditions would exist after an injury such as this? 

A. Yes. 

U>. Though not evident? 

A. They might not be evident at the time. 

There must be some scar formation in his brain as a result of this 
injury and it takes some time for a scar formation to contract to 
the condition it is in now. and as these changes progress in his brain 
you get the progressive changes that you can see and find. 

By the Deputy Commissioner : 

Q. Is that what caused the interference with the mental function? 

A. Yes. 

Q. Usually the scar tissue is the result of a lesion of that char¬ 
acter? 

A. You have a scar tissue form and also injury to some of the 
blood vessels. 

Q. Which properly do not supply- 

A. (Interposing.) Which do not supply properly some of the 
areas, and that will cause softening of these areas. 

123 By Mr. Brown : 

Q. Doctor, have you noticed during the period, or within the 
period you examined Mr. Bennett, any change in his condition from 
the first examination to tiie last one? 

A. I think lie is worse now. I would not know exaetlv to what 
degree. I know he is worse in that some questions that he answered 
correctly, such as where he was born, on the first examination, he 
could not answer at all. 

Another question he could not answer was the names of the months 
and the days of the week. On the 13th of March he seemed to be 
more retarded. It took him longer to give an answer. This time 
he cannot say his A, B, C ? s. 

The Deputy Commissioner. I think there is no question of the 
mental competency at this time of Mr. Bennett since the court has 
passed on it. 
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Mr. Myers. No; there is no question as to that. 

Mr. Brown. All right. You may cross examine. 

Cross-examination by Mr. Myers : 

%/ j 

Q. Doctor, what do you mean by 44 mentally incompetent ” ? 

A. I mean that a person is unable to intelligently haijidle their 
own affairs or conduct their business or conduct their peitson. 

Q. Your testimony has been from the history of this case 

124 you hold this man to be mentally incompetent since the date 
of the injury ( 

A. Yes. 

Q. Supose I told you that this man went back to work ai^d worked 
from June until December at his usual occupation. 

Would you consider this man mentally incompetent at that time? 

A. He might have been, because in any injury to the brain, 
whether it be from a blow or an operation or hemorrhage or from 
some other cause, the things people have been doing over!and over 
a<rain all through their lives are sort of habit, and they hre much 
more able to do that for a while than they would be tq take up 
something new. 

Q. Do you base your opinion with reference to the mentjal incom¬ 
petency of this man on his ability to answer your questjons with 
reference to dates and periods and times, and so forth? 

A. That is part of it. 

Q. Suppose I told you that this man came into the hearing on June 
T. 1932. and gave very accurate response to questions that were asked 
him with reference to the period of time for which his wages were 
paid, the amount he received, when he left work, when he went 
back to work, giving dates thereof, how much he was paid, and 
gave a good, logical reason why he did not file a claim [for com- 
pensation, would you still say that the man was mentally incom¬ 
petent ? 

125 A. That would be a question of opinion. 

Q. I say under those circumstances, answering !questions 
requiring of necessity thought with reference to time, pleriods of 
time, wages, amounts received, compensation, the reason why he did 
not file a claim, and so forth. 

Is that an indication that this man's mental functioning was im¬ 
paired ? 

A. He can answer those questions now better than any other 
questions you ask him. 

Q. Can he now tell you when he stopped work? 

A. He knows the year. 

Q. I mean the date, the month, the time, and the pericjd? 

A. No. 

Q. He did on June 7. 1932, give those accurately. 

Do you believe at that time and in so answering those questions 
he was in complete possession of his mental functions? 

A. He might have given the impression at that tim^ that he 
was perfectly competent. You have to consider the case in longi¬ 
tudinal section rather than in the transverse section if yoi want to 
be able to give an accurate answer. 
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You cannot say because he did answer all those questions per¬ 
fectly on that one day that he was or was not mentally competent 
on that one occasion. 

Q. You examined him one day, and he did not answer ques- 
12C> tions on that daw and because of that you determined at 
that time he was mentally incompetent. 

A. I would not have done it on one examination. 

Q. You say the symptoms in this case were delayed for a year. 
Does that mean that the severe mental incompetence that the claim¬ 
ant has reached was not demonstrated until then, and that there were 
only symptoms which were developing 

A. All mental conditions have a begilining, and it is a very 
vague time as to just when a person goes from being competent to 
incompetent. 

Q. But- 

A. (Interposing.) But it is the result of this accident. That 
is what you want. 

Q. I am asking you whether this man went to incompetency as of 
June 7. 1082; that is the date of the hearing I spoke about. 

Had he progressed to the point of ineompetency at that time? 

A. I would not know without having seen him. 

Q. You have already expressed an opinion that he had. 

A. 'Well, in my opinion, he would have been at that time. That 
is what I stated. 

Mr. Brown. Tf the commissioner please. I wish Mr. Myers would 
state the full question that I asked Dr. Stuart. He is con- 
127 lining his testimony or his questions to one very small phase 
of it. He should line it up with the injury as he compelled 
me to do. 


The Deputy Commissioner. 
testimony. 


But lie is just questioning her on her 


By Mr. Myers: 

Q. What is it on the basis of. what reason have von for testifving 
that delaved svmptoms mav be delaved for over a vear—that is 
what vou testified to? 

A. Yes. 

Q. From what I have disclosed to vou with reference to the man's 
attitude and conduct at the time of the hearing on June 7. would 
it be your opinion. Doctor, that the symptoms had not displayed 
themselves at that time but did display themselves subsequently ? 

A. Oh. certainly: evidently there are certain symptoms that have 
shown themselves up since, but still he had enough symptoms, his 
headache, his dizziness, his irritability, and all those other symptoms 
that Doctor Slnigruc testified to, to make him incompetent, because 
the very fact that he had these terrific headaches and was irritable- 

Q. (Interposing.)' Aren't those physical disabilities, Doctor, 
rather than mental disabilities? 

A. Not necessarily: irritability is an outstanding mental symptom. 

Q. Doctor Shugrue did not find lie was irritable. He 
128 said that lie was a little slow. 

A. He also said that he was unstable. 

Q. He did not say “ irritable." 

A. Did he sav “ irritable “ ? 
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Q. I sav he did not. 

^ * 

A. But ne did say that the man was unstable. 

Q. But there is a difference? 

A. I am saying that he is irritable and has been since I saw him. 

Q. The only period of time I am interested in is up t(j> June 7, 
1932. a period of time when he came and testified; he canjie on the 
stand in response to questions and his answers were perfectly normal 
and logical, and explained matters in response to questions by the 
deputy commissioner, and- 

The Deputy Commissioner (interposing). Just a moment. 

By Mr. Myers: 

Q. And. as I say- 

The Deputy Commissioner (interposing). Just a moment. You 
are giving an interpretation of his testimony and saving| that his 
answers were perfectly normal. 

Mr. Myers. That is it. 

The Deputy Commissioner. T am willing to let the witness read 
the text of the report of the examination of Robert Benntjtt at the 
hearing before and have her pass on the condition at that time. 
Can we let her have time to read that while we go on with 


129 


it ( 


the hearing, or shall we have a recess while she runs 


through 


Mr. Brown. I think it would be well to have a recess. 

Mr. Myers. 1 think the record should siiow exactlv wliatl is being 
referred to the witness for her review. 

The Deputy Commissioner. 1 want the witness to read tjhe direct 
examination appearing at page 42 of the transcript ojf record 
through and including the end of the testimony at page 48 of the 
record. 

Mr. Myers. I think it should be shown definitely. 

The Deputy Commissioner. Yes. 

We will have a recess while the doctor reads that, and it may be 

4 / 

included in the record and considered part of this record. 

Mr. Myers. Yes. 

(Thereupon a brief recess was had during which the following ex¬ 
cerpts from the shorthand report of the testimony giveiji at the 
hearing on June 7. 1932. in iliis matter were examined bv the 

V / 4 . 

witness:) 

"Thereupon Robert Bennett, the claimant herein, wus called 
as a witness for and in his own behalf, and, having been previously 
duly sworn by the deputy commissioner, as is above indicated, as¬ 
sumed the witness stand and. upon examination, testified as 
130 follows: 

" Direct examination by Mr. Fitzgerald: 

u Q. Mr. Bennett- 

44 Mr. Myers (interposing). Of course, my objection to this is that 
the doctor has had opportunity to examine the man under better 
circumstances than he is at present. 

44 The Deputy Commissioner. Under better circumstances than 
the doctor is at present? 

44 Mr. Myers. Than the patient is at present. 

4i The Deputy Commissioner. All right. We will go on (with the 
hearing. 
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44 By Mr. F itzgerald : 

44 Q. Can you hear me, Mr. Bennett ? 

4 *A. Yes. sir. 

Q. Now. the Coiinnissioner wants to ask you some questions. 

4 * The Deputy Commissioner. I just want to know his present 
condition and why he had to quit work on this date. 

44 By Mr. Fitzgerald: 

4 * Q. Why did you have to quit work on- 

u The Deputy Commissioner (interposing). On June :20th. 


Bv Mr. Fitzgerald 


4 * Q. June 20th. 1931. 

**A. I quit that on account of Mr. Johnson letting me lay off for 
a few da vs. 


131 ** Q. What did he want you to lay off for? 

"A. That I don't know. 

44 Q. Do you remember any condition, physical condition, about 
vourself while vou were at work before the 20th of June 1931 ? 


A. Oh. yes: I felt bad in my head right along. 

The Deputy Commissioner. He felt bad in his head right along? 


44 Mr. Fitzgerald. Yes. 

44 The Deputy Commissioner. All right. 


4 ‘ By Mr. Fitzgerald: 

** Q. And how have you been feeling since then? 

44 A. I have been feeling awful: the same as I am feeling right 


now. 

4 * Q. I notice that while this testimony, while the doctor was testi¬ 
fying. you were laying over in this position [indicating]. 

4 *A. That is the onliest way. the onliest possible way I can get 
anv ease, is leaning over that wav. a little bit. 

44 Q. What do vou mean bv 4 * ease " ? 

44 A. It kind of eases my head a little. 

4 * Q. Before that easing, what sort of sensations did vou have in 
your head ? 

4i A. I have a jumping pain right through where it was smashed 
in. 

132 ‘ 4 Q. And how frequently do you have to lean over in that 

position ? 

44 A. Every five or ten minutes I have to lean over for ease. It 
is now just thumping, the same as that [indicating], 

44 Q. Is this condition prevalent both night and day? 

44 A. Both night and day. I wake up in the night with it. 

44 Q. And what do you do in the night time to relieve your pain? 

* 4 A. Sit up in bed and lean right over just like that [indicating]. 

44 Q. How much, if anv effect at night has it on your head? 

44 A. Oh. it has a good deal of pain in ni} T head, sir. I wake up 
three or four times a night. 

4 ‘ Q. Do vou recall anv time before June 20th. 1931, that vou had 
to sit in the position that you were sitting, demonstrating, just now, 
in order to relieve your condition in the head? 

44 A. Now and then I did. ves. sir. 

44 Mr.. Fitzgerald. All right. 

44 Mr. Myers. I have no questions. 
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44 Examination in chief by the Deputy Commissioner + 

44 Q. Mr. Bennett? I 

<4 A. Yes, sir. 

44 Q. You went back to work on the 15th day of June 1930 for 
the company, did not you? 

133 "A. The date now, I don't know; I judge it wasj around 
that way somewhere. 

4 * Q. Did vou do the same work you were doing before ? 

4 *A. No. nothing heavy. 

4 * Q. Why ? 

4, A. They did not want me to do it: that was the onliest reason I 
know of. ! 

** Q. Thev gave you easy work, did they ? ! 

"A. Yes. sir. 

Q. Now. when you quit, did you still get money from the com¬ 
pany ? 

“A. When l did work. 

** Q. When you quit, when you stopped working for the company y 
in June 11)30. did you get any money from the company ? 

**A. No: I did not. 

4 * Mr. Myers. 11)31. 

** By the Deputy Commissioner: 

** Q. 1931. I mean. 

“A. 1 did not get no money when I quit work: no sir. 

u Q,. Have you not had any money since June 30. 1931. fijoin the 
company—that is last June? 

••A. Oli. yes: I have. I got compensation through Mr. Jjohnson 
there: I think it was in November up to the :20th of May. 

** Q. And that is of this year? 

134 "A. Yes. sir. 

“ Q. How much did you get ? 

“A. Seventeen dollars a week. 

*• Q. Was that the same you were getting in compensation! before 
that time ? 

“A. What is that ? 

** Q. Is that the same amount that you were getting in compen¬ 
sation before that time? 

**A. Yes. sir. 

** Q. What did you think it was being paid to you for? 

4i A t That I could not tell. 

“ Q. Well, why did not you file a claim for compensation before 
you did ? 

“A. That is what I ought to have done, but I did not do it; I 
just let it go from day to day. putting it oil. 

•* Q. Were they paying you this compensation, this mon^y, all 
the time? 

**A. They paid me from December up to January, up tq May 
20th, and previous to that they paid me 10 days' compensation!; then 
it was cut oft' when I went back to work again. 

44 Q. When did you go back to work again ? 

44 A. When the io days was up. 

11430«j—3o-o 
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“ Q. What date was that? 

4k Mr. Fitzgerald. I think it was June JO. 

“Mr. Myers. He was not working June 30. I think the 
135 witness should testify to the best of his ability. 1 do not 
think we should have the attorney testify. 


“By the Deputy Commissioner: 

“ Q. You do not know what date you went back to work? 

“A. No, sir. 

44 The Deputy Commissioner. All right. 

“Mr. Fitzgerald. 1 have a few more questions if you please. 
“The Deputy Commissioner. All right. 

“ Direct examination by Mr. Fitzgerald (resumed) : 

“ Q. Originally, in connection with your application for compen¬ 
sation. did you attend to the matters referred to? 

“A. No. sir. I did not attend to anything. 

“ Q. Who did ? 

“A- Mr. Johnson was my boss. He was my best friend, my very 
be>t friend. 

“Q. Is that the Mr. Johnson sitting here? 

“A. Yes. sir. that gentleman right there [indicating Jerry P. 
Johnson]. 

“Q. And what cohnection has Mr. Johnson with the refrigerating 
company ? 

“A. He is Secretarv. Mr. Johnson, are vou secretarv? 

“ Mr. Myers. We will admit that he is secretary. We don't need to 
quibble about that. 


136 “ Bv Mr. Fitzgerald: 

“ Q. Who attended to the details in connection with the 
application for your compensation'? 

“A. Mr. Johnson: he attended to them. 

“ Mr. Fitzgerald. I think that is all. 

“Mr. Myers. I have no questions. 

44 (The witness thereupon was excused and retired from the witness 
stand.)" 

(Following the recess this occurred:) 

Thereupon Dr. Mar.jorie Stuart resumed the witness stand and, 
upon further examination, testified as follows: 


The Deputy Commissioner. All right, Mr. Mvers. 

v— / • 

Cross-examination bv Mr. Myers resumed: 

«/ 

Q. Now, what have you to say from reading that excerpt from the 
record ? 


A. T would sav from the testimony that he gave here that he was 
mentally incompetent. 

Q. From the testimony he gave 44 here v . by that you refer to the 
testimony given by him on June 7, 1932? 

The Deputy Commissioner. Beginning at page- 

Mr. Myers (interposing). Page 42. 

The Witness. Page 42. 

137 The Deputy Commissioner. And continuing through page 
48. 

The Witness. Yes. 
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By Mr. Myers : 

Q. And what do you base your opinion of mental incoijipetency 
on from the survey of this testimony? j 

. A. He states that he does not know why he was laid off fr<j>m work. 
He did not give the dates—he did, practically every datje in liis 
testimony was supplied either by his lawyer or the deputy |commis¬ 
sioner. i . 

Q. 1 call your attention to page 46 of the record, ** I j think it 

was in November up to the 20th of May. ' j 

A. I think with the exception of one. all the dates were pupplied 
bv either his lawyer or the deputy commissioner. j 

Mr. Myers. I heard Mr. Donovan suggest it was giveit by the 

lawyer. | 

The Witness. He did not do the same work when he went back 
according to his own testimony; his answer is, u They did not want 
me to do it; that was the onliest reason 1 know of. ’ 

And then he says that he kept putting off the filing of claim for 
compensation from day to day. That is certainly not aj normal 
reaction. 

By Mr. Myers: 

Q. Whv don't you think that is a normal reaction? 

A. Weil. Mr. Myers, you know as well as I do that the javerage 
person is after compensation so fast- 

138 Q. (interposing.) No, 1 would not say that. 

1 am asking for your opinion. 

Why do you think it is not a normal reaction for a mail to put 
off filing a claim for compensation in view of the fact that] he was 

getting full wages and pay- 

Mr. Brown, (interposing.) He was not getting full wage]?. 

The Deputy Commissioner. 1 think that is correct: the employer 
testified, I think, that he had called his attention to it on Repeated 
occasions that he should file, a claim and that he did not do that. 
The claimant neglected to do that, and he had to shift him from 
station to station because he was unable to carry on the dfities of 
the station where he was originally employed. 

I think they are all statements that are part of the record. \ 

The Witness. He also states that he did not attend to anything 
himself. 

Mr. Myers. I call attention to the record at page 50. if you will 
read at the bottom of page 50 an answer of Mr. Johnson, the 
secretary of the company, you will get some information there: 

A. “ He returned to work on June 12. 1930, and that happened 
to be the last day of our week. Thursday, and he received liis pay, 
four dollars, and worked steadily until December 22nd. 19^0. and 
received his regular pay. twenty-eight dollars a weejk, plus 

139 overtime in some cases during the first two months; I] would 
say that lie, during those first two months that he returned, 

in a regular capacity as a utility man. painter, 
general work of that kind, assistant to the carpenterand he steadily 
grew worse and we had to take him off that work entirely.^ 

mJ I 

By Mr. Myers: 

Q. Will you read that? j 

A. How far do you want me to read ? 
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Q. Down to the rest of that answer on page 51 that I have just 
indicated to you. 

Does that show you that he was employed steadily, and regularly 
during those dates, doing his usual duties l 

A. For two months? 

Q. For the month through December. 

Read the next answer to the question by the deputy commissioner. 

You see where the deputy commissioner asks. ** That -was in De¬ 
cember li>30? “ 

Now. that answer of Mr. Johnson. 

.V. (After examining the record.) It says up here. ” during those 
first two months that he returned, he was employed in a regular 
capacity as a utility man. painter, general work of that kind, assist¬ 
ant to the carpenter, and he steadily grew worse, and we had to take 
him off that work entirely.” 

140 Q. Your interpretation is that he only worked two months' 
regular work? 

A. Yes. 

Mr. ?>1f.y;:rs. I will leave it to the deputy commissioner. 

The Deputy Commissioner. The record is part of the record in 
this case. 


15 v Mr. Myers: 


Q. x ow. Doctor, what other reasons will you give for saying he 
was mentally incompetent at the time he was given the examination, 
from that record ? 

A. There is not much more to work on here. 

The fact that he put off from day to day the filing for compensa¬ 
tion: the fact that he let someone else do it for him: the fact that 
he was taken off his regular work after a short time- 

Q. (Interposing.) Are you speaking of physical disability or 


mental disability now? 

A. Mental now. 

Q. Phvsicallv he was not able to work either, was he. Doctor? 

A. Probably not. 

Q. You heard Doctor Shugrue? 

A. Probably he never has been physically able to work since the 


injury. 

Q. Do vou make anv distinction between his being mentallv 
141 and physically able to work, so far as work is concerned ? 

A. It is very hard to differentiate between physical and 
mental ability in relation to a brain injury. 

Q. This man had a verv bad headache throughout the time? 

A. les: and still has. 

Q. That would be sufficient to disable him from work without 
any mental incompetency alone, would it not ? 

A. Yes: and sufficient to make him incompetent also. 

Q. And do you think this is the answer of a mentally incompetent 
person ? 

“ Q. Well, why did not you file a claim for compensation before 
vou did ? " 

The answer is: “That is what I ought to have done, but I did 
not do it: I just let it go from day to day, putting it off/ 5 

Is that the answer of a mentally incompetent person? 
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A. That gives you a great insight into his mental condition, that 
he put it off from day to day. 

Q. Is your answer still the same. Doctor, knowing that! this man 
was being paid a regular compensation salary at that time? 

A. Yes; it does. 

Q. Does it make anv difference about that? 

A. No. 

Q. What type of mental disturbance has this mai: got now, 
14*2 Doctor? 

A. I would call it organic brain disease. 

Q. What do you mean by organic brain disease. 

A. I mean there is an actual injury to his brain that you could 
see under a microscope, as a result of this injury. 

Q. What is that ? 

A. I do not know: I have not seen his brain under a microscope, 
but there are actual physical changes in his brain. 

Q. You have testified that you could actually see the jinjury to 
the brain under a microscope. 

A. I sav you could. 

Q. Have vou seen it? 

A. No. 

Q. How do vou testify, then, that it was an actual organic dis- 
turbance? 

A. Because it is the result of an accident, and following up Doc¬ 
tor Shugrue's testimony that it was the worst type of brain injury 
anyone could get and live: it has to be there. 

Q. Did you hear Doctor Shugrue testify that the hemorrhage, as 
far as lie found, was an extradural hemorrhage and that he found 


no evidence of injury to the brain except the hemorrhage that he 
referred to ? 

A. And he testified to the clot, and the fact that lie testified to 
a clot as large as his fist would be enough to shove the brain out of 

V c. 

place. 

14-1 Q. Did Dictor Shugrue testify to a clot as large as his 
fist? 

A. Yes. 

Q. And vou sav that would be enough to shove the brain out of 
place ? 

A. It would have to shove the brain out of place to the—|— 

Mr. Myers (interposing). I thought he only gave the si^e; I did 
not understand that the doctor characterized the appearance of the 
clot as being as big as his fist. 

The Deputy Commissioner. The record will show. 

By Mr. Myers: 

Q. But it still was Doctor Shugrue’s testimony that thefce symp¬ 
toms that developed as a result of this clot of blood cleared Sup after 
his removal, and you still are of the opinion the brain was sujfficiently 
injured at that time to make him mentally incompetent ? 

A. He was talking about- 

Q. (Interposing.) I asked if you are still- 

A. (Interposing.) State your question again. 

Q. With the picture that Doctor Shugrue gave that tlije symp¬ 
toms that developed cleared up after the clot had been removed, 
are you still of the opinion that the man was mentally incompetent ? 
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A. He testified that the gross physical symptoms cleared up. He 
did not testify as to the others. 

144 Q. He said as far as he could see from the standpoint of 
his examination there were none. 

A. He did not go into it from the mental angle. 

Q. Are you still of the opinion that Mr. Bennett was mentally 
incompetent at the time of his going back to work? 

A. Yes. 

Q. Is it your opinion that lie should have been adjudicated an 
insane man at that time? 

A. It is. 

Q. And brought before the court and adjudicated a lunatic as 
of the 10th of June when he returned to work? 

A. I do think so. 

Mr. Myers. 1 am Mad you do not have to attend me. Doctor. 

4 • 


By Mr. Myers: 

Q. When do you think this mental disturbance started up? 

A. 1 think it started at the time of the injury. 

Q. Why do you think it started at the time of the injury? 

A. On account of the injury to the brain. 

Q. What injury to the brain was there. Doctor ? 

A. The fractured skull with resulting hemorrhage which shoved 
the brain out of place. 

There is just a certain amount of room in your brain. I mean 

145 inside of your skull, and the slightest amount of increased 
pressure from spinal fluid or blood or anything else will cause 

some pressure on the brain, and the larger that amount of extra 
blood, the more pressure you get. 

Q. Is it a matter of fact that you can remove portions of the 
brain without any effect on or in anv wav affecting the mental 
processes ? 

A. It depends on what portion. 

Q. Say a portion in this location | indicating]. 

A. Brain or skull do you mean? 

Q. He has a piece of skull. I am talking about the brain. 

A. Xo. you cannot. 

Q. And he would not be mentally incompetent whatsoever? 

A. Xh>. you cannot, not right there. 

Q. Why not. Doctor? 

A. Because the temporal parietal section of the brain is one of 
the most important. The place where you refer to is the frontal, 
which is called the solid area: no one ever found out what its func¬ 
tion is. 

Q. Why can’t you take out a portion of this other part? 

A. There is the motor area there. 

Q. What does it control? 

A. There is a fissure there—I am not a brain man from the 
anatomical viewpoint at all: that has to do with the motor center, 
and this [indicating] is the speech center. 

146 Q. What did you find in this man from a motor stand¬ 
point that was affected as a result of this injury? 
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A. He has staggers when he walks and has these increjased re¬ 
flexes. They are all stiffened up as a result of some pressure or in¬ 
jury to the motor area. 

Q. Those are what you found as a result of your examination,. 
Doctor '( 

A. Yes. 

Q. And they have developed since the time Doctor Shugrue dis¬ 
charged him. 

Is that true? 

Mr. Brown. Just a minute. Doctor Shugrue testified thjat there 
was a condition of instability there and dizziness and headache and 
so forth: they would have to do with the motor area, andj the re¬ 
flexes— I do not think he testified to that in the first place. 

Let him confine his question to what Doctor Shugrue testified to. 
Mr. Myers. I am trying to. 

By the Deputy Commissioner: 

Q. You heard Doctor Shugrue's testimonv? 

A. Yes. 

Q. With that in mind, with what Doctor Shugrue testifiec) to. can 
you answer the question. 

A. What is the question? 

147 Mr. Myers. Will you read the question? 

The Reporter (reading). “And thev have develop; 

the time Doctor Shugrue discharged him? * 

The Witness. I do not think Doctor Shugrue testified a^ to his 
reflexes: they were probably increased at the time he examinjed him. 
I know they have been ever since I have seen him. 

Bv Mr. Myers: 

%/ 

Q. Wouldn't the doctor have reported it as part of his neurological 
examination if that were true? 

Mr. Brown. I object. Doctor Stuart is not qualified- | 

The Deputy Commissioner (interposing). If he did find j them— 
I will catch that. 

The Witness. You mean he said they cleared up and I sajid they 
came back. 

Bv Mr. Myers: 

- . i 

Q. You say the reflexes he might not report on as part! of the 
neurological examination that he made? Isn't the examination of 
the reflexes a material part of a neurological examination? 

A. It is a part. 

Q. Doctor Shugrue did not testify, as far as you heard, irj refer¬ 
ence to reflexes? 

A. Xo. 

148 Q. He confined all his testimony as to what he found or did 
not find prior to the date of your contact with the case? 

A. Yes. 

Mr. Myers. I think that is all. I have one more question, j 
Bv Mr. Myers : 

Q. Is it possible that the deafness of this man may have accounted 
somewhat for his inability to answer the questions? 
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A. Xo: I <rot on his “good ear” and talked loud enough for him 
to hear me. 

Q. This set of questions that you have indicated, was part of 
your superficial examination of the man; that is not your basic 
examination ( 

A. Oh. no: just superficial routine; you run through them first. 
Bv the Deputy Commissioner: 

Q. Now. Mr. Myers, I call the attention of the witness to the 
statement made by the employer on page 51 of the transcript of 
testimony, and this is with reference to after the man returned to 
work, and this is what he says: 

** I would say that he. during those first two months that he re¬ 
turned. he was employed in the regular capacity as a utility man, 
painter, general work of that kind, assistant to the carpenter, and 

he steadily grew worse and we had to take him off that work 
* 

entirely." 

That was December 1920. 

149 And. further, he testified: "This was from dune 1*2 on up 
through December: it was along August or September: I do 

not remember the exact date, and on December 22. 1920. his condi¬ 
tion was such, he was suffering dizzy spells, and we were afraid he 
would injure himself, and we sent him home on the 10th day. I mean 
for a ten-day vacation, we sent him home, and he was paid in ad¬ 
vance for that vacation and returned to work on January 2. 1921, 
which is the date we have in the record at his regular pay. and he 
received that regular pay although during that entire period he did 
no work for that. He was stationed in the engine room ami spent 
most of his time sitting in the boiler room. He could do no work. 
The employees were afraid of letting him do any work for fear he 
would fall into the switchboard or other machinery and injure him¬ 
self. and he worked there under those circumstances until June 19, 
1921." 

Now. with that statement of the employer in mind, what would 
be your opinion with reference to his mental capacity, if that has 
reference to it ( 

A. Well, if I may clarify that a little: Of course, in any condition 
of the brain, the type of work a person is doing, the type, the amount 
they have in the first place- 

Q. (Interposing.) The what ? 

A. The type of work a person is doing, the amount of it. and the 
type of mind they had in the first place enters into it. too: but 

150 I mean a person who had been a laborer could get along for a 
great deal longer time, apparently normal, than a person do¬ 
ing some highly specialized type of work, and the fact that he was 
able to do a utility man's and a painter's job for a few months would 
not mean that the injury was not there or that he was competent, 
because habit enters into it. 

You take people! that have a hemorrhage as a result of a high 
blood pressure where the blood vessel breaks and part of the brain 
is injured, they may go on. if they have a type of work that is not too 
highly specialized, they may go on for a good period of time being 
able to do that type of work. 


I 
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There is no particular mental process involved in being! a utility 
man. 

Q. Now. in the employer’s report, and I call attentioii to it at 
page 52 of the record, and the employer is stating this from memory 
in answer to the question: 

“ Q. You are stating this from memory ? " 

The employer said, “ Yes. I told him to go: we kept urging him 
to make application for his compensation because we were carrying 
him on a full-pay status because it was our theory, understanding 
he was entirely dependent upon the wages which we paid him for a 
livelihood, sometime, i do not remember exactly, but it was near the 
end of June he received a form from the Compensation Commission; 
what form it was. I don't know, which was filled out by a clerk in 
our employ, from our records, and turned over to him to 

151 sign, and it was mailed by me to the Compensation Com¬ 
mission." 

I am showing vou that thev were trying to get him to 

‘ • %■ » * V 

reports. 

And then the question was asked by Mr. Fitzgerald: 

“ Q. You attended to most of the details of his original 
tion?" and the employer replied, “In this manner: only 
him what to do.” 

And then this occurs in the record: 

** Q. I see. 

“A. In other words. I would tell Mr. Bennett * vou lx 

•/ 

do this ' and the next time it would come to mv attentk 
be when I would see him holding his head sitting around c 
ing. doing nothing, and I would urge him again to do it. 
not want to take him oil the pay status until he was placed on 
permanent compensation status. 

“ Q. I see. Now, who proposed to him on the 20th or jthe 30th 
of June 1931. to file this application for compensation? 

“A. That was due. I think, to my own efforts in telling Him to be 
sure to get that application in. 

** Q. Did it occur to vou that he should file it before the & 
limitations had expired ? 

“A. I knew nothing about that: I knew nothing about tlje statute 
of limitations. 

**Q. Mr. Bennett practically relied entirely on your suggestions, 
did not he? 

152 “A. As to that. I cannot saw Mr. Bennett, whenever I 
would speak to him. or whenever he would come tb me. in 

fact lie did not come to me; I went to him. I would see him sitting 
around and I always thought a great deal of him and I felt very 
sorry for him.” 

Then at page 54 he says: “ We did not discharge hijm. Mr. 
Bennett was seen on June 19th: he was sent home on a |vacation 
status. We were very much afraid he would injure himself|. in fact, 
kill himself, by either coming in contact with the high tensioned 
switchboard or falling in the machinery, and he was sent home on 
vacation status full pay, pending the result of the application that 
we understood he was to make.” 


sure to 
|>n would 
omplain- 
We did 
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You have there a description of the employer as to some of the 
circumstances surrounding his conditions of employment and while 
he was working there. 

Would that have any bearing to confirm your belief or not? 

A. I think it confirms it. The man was utterly unable to handle 
his own affairs at that time according to the employer's statement, 
after urging him. 

Q. Would you say from these facts that he was mentally incom¬ 
petent to fill out a claim for himself—and I will hand you the form 
of the claim that was filled out and apparently signed by Mr. 
Bennett, and I will ask you to read it. 

Mr. Brown. Did you sav filled out? 

• • 

l.V) The Deputy Commissioner. I said it was a form that he 
was to fill out. 

The Witness. He did not make it out? 

The Deputy Commi>sioxer. No: he did not make it out. he signed 
it. It was made out for him. and he signed it. 

I am asking you whether, after you read the claim, if you think 
from your knowledge of him and tlie history given you, whether 
he would be mentally competent to make out such a claim and file 
it. in your opinion, and answer the questions that are on that claim? 

The Witness (after examining the form in question). I doubt if 
he could do it alone, if that is what you mean. If he had the paper 
to make out himself and >ign it. I don't think he could. 

By the Deputy Commissioner: 

Q. Your opinion is that he would have to have assistance in order 
to answer the questions included in that form ? 

A. N es. 

Q. And that is your testimony? 

A. \ es. 

The Deputy Commissioner. Have you any further questions? 

By Mr. Myers: 

Q. That might be true of almost any employee, might it not, 
Doctor ? 

A. Well, yes: it might. 

1">4 Q. But not all employees are incompetent? 

A. Of course not. 


Redirect examination by Mr. Buowx: 

Q. Doctor, from the statements von have heard from the record 
there of the employer. Mr. Johnson, do you think that lie recog¬ 
nized Mr. Bennett’s condition and therefore knew Mr. Bennett did 
not appreciate the urgency of filing that claim ? 

Mr. Myers. I object to that. 

The Deputy Commissioner. That is an improper question. 

Mr. Myers. He is now going into Mr. Johnson's mental processes. 

I have no further questions. 

The Deputy Commissioner. Is that all? 

Mr. Brown. Yes. 

The Deputy Commissioner. Just a moment. May I ask the doc¬ 
tor while she is here to put in the record a statement as to what 
she finds the condition of the skull to be at this time? 
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By the Deputy Commissioner : 

i 

Q. Will you look at the skull and describe for the record what 
the difficulty is from outward appearance? 

A. (After examining the skull of the claimant.) There as a piece 
of the bone missing, practically the entire temporal jbone. the 
155 upper part of the temporal bone, about three inches! in diam¬ 
eter. 

Q. On which side of the head? 

A. On the left side, extending forward, and there is ^ marked 
depression in the center where the muscles and fascia siiijk in just 
above the ear. 

Q. Would you consider that that would constitute a serious facial 
or head disfigurement? 

A. Yes. sir. 

By Mr. Brown: 

Q. Doctor. I would like to make it a matter of record at tjhis time: 
These quotations from the former transcript of testimony do not 
describe Mr. Bennett's conduct and deportment when} on the 
stand- 

The Deputy Commissioner (interposing). No. they do no|t. There 
is no report of that. 

Mr. Brown. 1 think that is quite important. 

The Deputy Commissioner. Is that all you want of the doctor? 

Mr. Brown. Yes. 

The Deputy Commissioner. Do you want to excuse her? 

«- i 

Z\Ii*. Brown. 1 think we have finished with her. 

The Deputy Commissioner. All right. thank you. Doctor. You 
may be excused. 

(Thereupon the witness was excused and retired from the witness 
stand.) 

150 Thereupon Russell George Johncox was called as a witness 
for and on behalf of the claimant, and having been previously 
dulv sworn bv the deputy commissioner, as is above indicated, 
assumed the witness stand and. upon examination, testified as fol¬ 
lows : 

Direct Examination bv Mr. Brown : 

Q. State your full name, please. 

A. Russell George Johncox. 

Q. And your address? 

A. 515 Jefferson Street. Arlington. Virginia. 

Q. Mr. Johncox. you are employed by the Terminal Refrilgerating 
and Warehousing Company? 

A. Yes, sir. 

Q. Were you so employed in June 1930? 

A. Yes. 

Q. Had you been employed there some time prior to thht date? 

A. Yes. 

Q. During that period did you have occasion to know Mr. Bennett ? 

A. Yes. 

Q. In what capacity was he connected with the Refrigerator 
Company at that time? 

157 A. Well, he was kind of utility man, ready to do Anything 
you wanted him to do. 
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Q. What was his occupation ? 

A. In there? 

Q. Yes. 

A. Engineer. 

Q. Engineer? 

A. Yes. 

Q. Did vou have occasion to see him quite frequently? 

A. Yes/sir. 

Q. Did you have occasion to observe Mr. Bennett about the work 
that he did in the course of his employment ? 

A. Yes. 

Q. Did vou speak if you had occasion t<> talk with Mr. Bennett? 

A. Yes. sir. 

Q. And was Mr. Bennett always able to do the work that was 
assigned to him ? 

A. Being an elderlv man as he was. he done his work very satis- 
factory throughout. 

Q. In the course of your conversation with him. would you say 
he was a particularly well informed man? 


\ V 


i es. 


Q. Did he carry on a good conversation ? 

A. Absolutely. 

158 Q. Now. do vou recall about the time Mr. Bennett was in- 
jured in an accident? 

A. Yes, sir: I do. 

Q. Did vou see Mr. Bennett at anv time after that accident? 

.V. Well. I was at the hospital to see him. 

Q. You were ? 

A. Yes. 

Q. And when he 1 returned to work, did you see Mr. Bennett? 

A. Very seldom, because he was transferred. 

Q. Did vou see him often enough to notice anv condition or anv 
change in his general appearance, if any had been present ? 

A. Yes. sir. 

Q. Did you notice any marked change in his outward appearance? 
A. Well. I could not say that I did. 

Q. You did not? How often did you see him at that time? 

A. Well. I never seen him only a couple of times after he came 
out of the hospital. 

Q. Did vou have occasion to talk to him? 

* • 

A. Very little: just asked him how he felt. 

Q. You did not have any prolonged conversation? 

A. No. sir. 

Mr. Brown*. That is all I wanted to ask Mr. Johncox. 

159 Mr. [Myers. I have no questions. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Thereupon Matthew Xeal was called as a witness for and on 
behalf of the claimant, and having been previously duly sworn by 
the deputy commissioner, as is above indicated, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination bv Mr. Brown* : 

«/ 

Q. Will vou state vour full name? 

A. Matthew Xeal. 
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Q. And your address? 

A. 25 North Spruce Street. Clarendon, Virginia. 

Q. Mr. Neal, you are employed by the Terminal Refrigerating 
and Warehousing Company? 

t \T • V 

A. i es, sir. 

Q. Were you employed by them in June, 1930? 

A. Yes, sir. 

Q. Did you know Mr. Robert Bennett? 

A. Yes, sir. 

Q. Did vou know him prior to June, 1930? 

A. What? ' # ; 

1G0 Q. Did you know him before June, 1930? Did y(j>u know 
him before he suffered an accident? 

A. Well. I worked with him. 

Q. You did? 

A. Yes. 

Q. In what capacity were you employed there? 

A. I was an oiler. 

Q. An oiler? 

A. Yes. I 

Q. What capacity was Mr. Bennett employed there, if you know? 
A. Repair work, doing different jobs. 

Q. Did vou have occasion to observe Mr. Bennett about llis work 
before the accident ? 

A. No. 

Q. You did not? 

A. Yes. 

Mr. Myers. He did not. 

Bv Mr. Brown : 

• „ . j 

Q. Did vou ever carrv on anv conversations with Mr. Bennett? 


A. I talked with him. vou know, just friendly. 

Q. Would you say in your opinion he was a well informed Iman? 

A. I certainly do. 

Q. A good talker? 

1G1 A. A verv good talker. 

Q. Mr. Neal, after the accident, did you see Mr. jBennett 
when he returned to work ? 

A. No, sir. 

Q. You did not see him any more? 

A. No. sir. 

Q. And why was that? 

A. Well, he was transferred from Eleventh Street to -l 1 /! Street. 

Mr. Brown. That is all. 

Mr. Myers. No questions. 

(The witness thereupon was excused and retired from the wit¬ 
ness stand.) 

Thereupon J. P. Johnson was called as a witness for and on be¬ 
half of the claimant, and having been previously dulv sworn bv the 
deputy commissioner, as is above indicated, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination bv Mr. Brown : 

Q. Will you state your full name? 

A. J. P. Johnson. 
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Q. And your address? 

A. and I) Streets Southwest. 

16*2 Mr. Brown. Mr. Commissioner, I think Mr. Johnson has 
already testified in this case. 

The Deputy Commissioner. Is this the Mr. Johnson who testi¬ 
fied originally here? 

Mr. Brown. Yes. sir. 

The Witness. Yes. sir. 

Mr. Brown. He has testified about Mr. Bennett, and all: I do 
not know whether it is necessary to go over that. 

The Deputy Commissioner. Anything that is in the record be¬ 
fore. that is made a part of the record in this case. 

Mi*. Brown. Based on that. I can ask him just a question as to 
his opinion of the mental competency of Mr. Bennett from June, 
H>:30, to 10:31. and I will do that. 


By Mr. Brown : 

Q. As a result of your observations of Mr. Bennett on the dif¬ 
ferent occasions to iwliich von have heretofore testified would you 
say Mr. Bennett—did you form any opinion as to his mental com- 
petencv or incompetencv ? 

Mr. Myers. W ait just one minute. 

The Deputy Commissioner. It will be a layman's opinion, Mr. 
Myers, and it will be weighed for what it is worth. 

Mr. Myers. All right. 

The Witness. Are you referring to the period after he returned 
from the hospital and we employed him? 


By Mr. Brown : 

163 Q. Yes: from the time that he was reemployed by you. when 
he was discharged from the hospital, up to and including the 
time he filed his claim for compensation, which I think was June 
30,1931. 

The Deputy Commissioner. That is correct. 


By Mr. Brown: 

* 

Q. Did vou. on the different occasions on which you did observe 
him, form any opinion as to his mental competency or incompetency? 

A. Well, from my personal observation there at work, why it was 
apparent he was becoming steadily worse. 

The Deputy Commissioner. He is asking you as to his mental 
condition and you sav ** graduallv worse/' 

%> ± s. 

By the Deputy Commissioner: 

Q. What do you mean bv that? 

A. I mean mental. 

Q. Mental ? 

A. Mental. 

By Mr. Brown: 

Q. In your opinion, would you say that on and prior to June 30, 
1931, Mr. Bennett was mentally incompetent? 

A. I would say that at the time I seen him and sent him home, 
I cannot fix the date, but at the time I sent him home from work 
he was mentally incompetent. 
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Q. Was not that December 1030 when you placed him on 
164 the status of vacation ? 

Mr. Myers. June 10, 1031. was when that happened. 

The Witness. He was mentally incompetent at that tii[ne and I 
would say for a period from the time that he returned orj was dis¬ 
charged from the hospital and returned to work right after jthat time 
until I sent him home. 

The Deputy Commissioner. That is a statement that j we have 
alreadv cited from the record. 

By Mr. Myeiis: 

Q. Your real anxietv about him was because of the severe head- 
^ */ 

ache and dizzy spells you were afraid that he would fall in the 
machinery and hurt himself? 

A. Xo; the reason- 

Q. (Interposing.) I am asking—you sav “ Xo; it is not.j” 

Now, what is the reason whv vou think he was mentally lincompe- 
tent ? 

Do you know what 4< mentally incompetent " means ? 

.V. 1 think that I do. 

Q. What does that mean ? 

A. Why. I would say he was incapable of, of—he was incapable 
of. well, of—I don't want to use the word “mental"—he was inca¬ 
pable of directing his own actions, so to speak. 

Q. To what extent do you think he was incapable of jdirecting 
his own actions? 

A. If you will permit me. I can. I think. I cah answer 
16f> you by describing what I mean. 

A. He would, for instance, during the time we employed him 
in the engine room, he would sit in the furnace room and he would sit 
with his head in his hands, and make a dash into another r|oom with 
no object in view but. apparently, to get away from some! invisible 
thing. 

Q. He sits this way now. does lie not. to escape the pa n? 

A. I think that is true: that is the way he sat. But his reasons 
for getting up and running T don't know. 

Q. You do not know of any reason why he should ge|t up and 
run ? 

A. Oh. no. other than there was danger of running! into the 
switch boa rd- 

Q. (Interposing.) That was it. and you were afraid that in this 
movement of his around that lie would get into the machinery and 
hurt himself? 

A. That is true, due to the fact that he did not seem capable of 
directing his own movements. 

Q. That was physical disability on his part, was it, Mr. jlohnson? 

A. Xo. 1 do not believe that the forces that directed his movements 
were physical. 

Q. Do you believe that when Mr. Bennett left your employ he 
should have been adjudicated as an insane man? 

166 A. Yes. I think so. harmlessly. 

Q. Why did you not have that done and the record- 

A. (Interposing.) I think the record will bear me out tfiat I did 
everything that was possible. 

Q. To have him adjudicated as insane? 
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A. No, not to have him declared insane: but I urged his family 
to do it: I could not because of my position in the company. 

Q. Did vou at any time testify that you urged the family to have 
him adjudged insane' 

A. I do not know if I did in those words. 

Q. Did you ever testify before that you believed this man was 
mentally incompetent in respect to his actions? 

A. I am sure I have. 

Q. Will vou state when vou did that 

A. Xo. 

Q. You were here- 

A. (Interposing.) I was here at these hearings. It is in the 
record. 

The Deputy Commissioner. The record will speak for itself. 

Mr. Brown. it is probable that the gentleman never asked that 
question. 

The Deputy Commissioner. 1 thought of that. 

Mr. Myers. I am asking. 

107 The Deputy Commissioner. Do you know whether the 
question wa> ever asked him about the mental incompetency 
of Mr. Bennett' 

Mr. Myers. 1 am asking whether he ever testified at any time as 
to that. 

The Witness. I cannot answer that. If I did. it is in the record. 
By Mr. Myers: 

Q. You do not know whether you did or not ? 

A. I cannot say. The record will show. 

Q. If vou did not testify at one of the hearings to that effect, vou 
never have so stated i 

A. Absolutely. 

Q. You remember; that Mr. Bennett testified he received—he had 
not filed his application for compensation and the reason was that 
he just put it off from time to time, he just let it go and you had 
urged him to do it. but lie postponed it ( 

A. I remember that: yes. 

Q. With that in mind, do you still believe that he was mentally 
incompetent to file a claim at that time in his own behalf ( 

A. I do. 

Q. If that be true. Mr. Johnson, why did not you file a claim in 
his behalf ? 

Mr. Brown. I object. 

Mr. Myers. He can answer. 

1G8 Mr. Brown. The law imposes no duty on him to file any 
claim for anyone. 

The Witness. I do not know if I am permitted to speak off or on 
the record- 

The Deputy Commissioner (interposing). Mr. Johnson testified 
lie brought this matter to his attention on several different occasions 
and urged him to file a claim. 

The Witness. That is correct. That is what I did. and I had 
many conversations with his family. 
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By Mr. Myers: 

Q. If you tried to urge him on various occasions to fileja claim, 
whv did vou do it knowing at that time that he was ^nentallv 
incompetent ? 

A. I do not get that. 

Mr. Brown. I object to that question. j 

The Deputy Commissioner. It will be weighed for what it is 
worth. 

The Witness. I do not follow what you mean. 

* i 

By Mr. Myers: 

Q. You testify now that you believe this man is mentalljr incom¬ 
petent ? 

A. That is correct. 

Q. And that he was mentally incompetent at the time ^ou were 
trying to get him to file this claim ? 

A. That is correct. 

169 Q. How could you urge an insane man or a mentally in¬ 
competent man to file a claim for compensation 

A. For the simple reason that I do not. nor did I then, consider 
that that man was—in other words. I would tell him to do some¬ 
thing and I assume he had done it: it was not until after the case 
came up that I learned that he had not. but I constantly uijged him 
to go home and have the claim filed and later spoke to his family 
and urged them to have the claim filed. 

Q. How could you urge a mentally incompetent man to file a 
claim. Mr. Johnson? 

A. Only in the manner that I would deal with an employee I had 
an interest in: to help him. 

Q. You do not understand my question. 

You deemed this man mentally incompetent? 

A. I did: yes. sir. 

Q. How could you urge a mentally incompetent man to do some¬ 
thing that you know and knew he could not do? 

A. It is what you mean by mental incompetency. A ipentally 
incompetent man. as this gentleman was. he would come ujp to me 
and tell me various stories and I would urge him to go back [and get 
this thing attended to. and I could not follow him. 

Q. You are aware that in respect to the questions I have asked 

of vou time and again, vou have testified that vou knew this man was 

«, •/ ** 

mentally incompetent. 

170 A. In my humble opinion. I did. 

Q. Why did you urge him and ask him to file a claim? 

A. I do not know how I can make it plainer to you or to anyone 
else what I said when I said that I urged the man, as his employer, 
and his friend, to file his claim. 

The Deputy Commissioner. The employer is not responsible for 
filing claims. 

Mr. Myers. I am not asking him as an employer but as a| friend. 
He is testifying that the man was mentally incompetent aijd I am 
asking why, if he deemed him to be mentally incompetent, ^rhy did 
he urge him to do something that he could not do. 

114305—35-6 
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That is the question. 

Mr. Brown. How do you know- 

The Witness (interposing). He may have carried the message 
which I gave him to his family. I assumed he had. 

I do not think he was as bad, or I mean I did not think he was 
as bad oil as apparently he was: he apparently was worse off than 
I thought he was. 

By Mr. Myers : 

Q. Your position'with reference to his mental incompetency has 
been reached at a period subsequent to that time ? 

A. It was reached at that time but I felt it of sufficient importance 
that I had to particularly tell him to do these things; he was, in 
my opinion, mentally incompetent and I dealt with him as I would 
deal with any friend. 

171 Q. Do vou believe that he could till out a claim? 

A. No. not he; but his family could. 

Q. Did not you urge him to fill out a claim? 

A. 1 urged him to go to see Doctor Sluigrue and see Mr. King, 
time and time again. 

Q. I call your attention to your testimony at page 56 of the 
record of the hearing of June 7th in which it is said: 

“I called Mr. Bennett in. I advised him that he must make 
application: he must secure a rehearing of this case, as a result of 
the hearing of September 22nd. at which time I attended the hearing 
and at which time it was brought forth that the only wav the case 
could be reopened was on a basis of mental incapacity. 1 told him 
that I would pav him the seventeen dollars a week for thirty days 
pending which time he must make application for reopening of the 
case on the basis of mental incapacity, which I understood was the 
only way it would be reopened. 

** Nothing further was heard from them." 

The Witness. That is correct. 


By Mr. Myers: 


Q. How could vou urge that on a man whom vou believe to be 
mentally incompetent ? 

How could you ask him or urge him to make an application and 


ask for a rehearing? 

A. Unassisted I do not believe he could. 

172 Mr. Myers. That is not what the testimony said. 

%/ 

Mr. Brown. He already answered the question in regard to 
the testimony and the record speaks for itself. It has been admitted. 


By Mr. Myers: 

Q. The record at page 52 says: 

** We kept urging him to make application for his compensation 
because we were carrying him on a full-pay status because it was our 
theory, understanding lie was entirely dependent upon the wages 
which we paid him for a livelihood, some time. I do not remember 
exactly, but it was near the end of June he received a form from the 
Compensation Commission; what form it was. I don't know, which 
was filled out by a clerk in our employ, from our records, and turned 
over to him to sign and it was mailed by me to the Compensation 
Commission." 
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Does not that mean that you urged him indirectly to fiie a claim 
for compensation? 

A. Absolutely, that is true: but that does not necessarily mean, 
and I do not think it infers that I mean he would do tfiat unas¬ 
sisted. I do not believe the.man beforehand could havj? done it 
unassisted before; before lie was injured I don't believej he could 
because I do not think his education was sufficient for him to do it, 
but 1 would have testified in the same manner at that time. 

Mr. Myers. I have no further questions. 

173 Bv the Deputy Commissioner: 

«/ 

Q. When vou testified at the hearing, did you savlthis: 

u I called Mr. Bennett in and I advised him that he nijust make 
application, he must secure a rehearing of this case, as a [result of 
the hearing of September 22nd, at which time I attended tlije hearing 
and at which time it was brought forth that the only wad the case 
could be reopened was on a basis of mental incapacity. 1 j told him 
that I would pay him the seventeen dollars a week for thjirty days 
pending which time he must make application for reopening of the 
case on the basis of mental incapacity, which I understood was the 
only way it could be reopened/' 

A. I did make that statement. 

Q. You made that statement? 

A. It is in the record. I recall making such a statemenjt. 

Q. What caused you to make a statement of that kind with refer¬ 
ence to his mental capacity ? 

A. What called for it ? 

Q. Yes. 

A. At that particular hearing. Mr. Hoage—T believe I will have 
to determine whether it is the first or the second hearing—the first 
hearing I believe, the question arose as to being two days over, two 
or three da vs over the statute of limitations with regard to the filing 
of his compensation claim, because it had not been brought— 

174 in the meantime—I am speaking entirely from recollection 
now. 

Frankly, as his employer and a friend. I was somewhat [insensed 
at that inasmuch as 1 had repeatedly urged the man to get! medical 
attention and he had not done so. 

There was a second hearing which was called and I urged the 
family and himself, and when I say him ? * I mean his family and 
himself, that they must, that the only wav in which they cpuid get 
compensation—they were content to let us go on paying him seven¬ 
teen dollars and fifty cents that we were paying to him. atid inas¬ 
much as we were paying our half for compensation I did jnot feel 
it was entirely fair to us to have that burden also. Therefore, I 
told him the only wav which I was informed bv Mr. King [that the 
only way in which it could be done was on a mentally incompetent 
basis. 

Q. Did you just merely advise that on the basis of helping him 
secure compensation, or was it your belief at that time that there 
was some question about his mental competency ? 

A. There has never been any question in my mind but [that he 
became mentally unbalanced as a result of the accident. 

Q. When ? 
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A. From the time he returned to work. I may state from the 
time he returned to work for us—the exact date is in the record; 
from that time, from then on, he became steadily worse. 

He used to do painting, carpentry, and he could be kept in 
work that he was doing, if he was on the ground, and we put 

175 him on the ground, and then this other thing developed that 
he would run around, and the first thing we knew it was called 

to mv attention that he would kill himself, fall down an elevator 
shaft, or into a power switchboard, and we sent him home and told 
him to go and tile a claim, and this thing was brought to a head 
when 1 learned that the mental incompetency was the only manner 
in which he could get the compensation. 

Q. I am trying to find out if your recollection was that he might 
get it on the ground that he was mentally incompetent, or did you 
determine in your own mind at that time that you thought lie was 
mentally incompetent from his actions? 

A. I was sure he was. 

Q. At that time? 

A. Yes. so far as I was able to see. 

By Mr. Brown: 

Q. You so advised his family at that time? 

A. I repeatedly advised him. 

By Mr. Myers: 

Q. You never advised the insurance company, Mr. Johnson, that 
you thought he was mentally incompetent? 

A. I told Mr. King time and time again. 

Q. That he was mentally incompetent ? 

A. That I felt lie was mentally incompetent as a result of the 
accident. 

Mr. Myers. That is all. 

176 The Deputy Commissioner. Is that all? 

Mr. Brown. Yes. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Thereupon Mrs. Margaret Spindler, the committee for the lunatic 
herein, and the claimant on his behalf, was called as a witness for and 
on behalf of the claimant, and having been previously duly sworn by 
the Deputy Commissioner, as is above indicated, assumed the witness 
stand and. upon examination, testified as follows: 

Examination in chief bv the Deputy Commissioner: 

Q. You are Mrs. Margaret Spindler? 

A. Yes. 

Q. You are the committee appointed by the court in the lunacy 
proceedings with respect to Mr. Bennett?" 

A. Yes. 

Q. And you are making claim, claim for compensation, as the com¬ 
mittee for him? 

A. Yes. 

Q. What is your address? 

A. 418 Crittendon Street. 
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Q. 418 Crittendon Street Northwest? 

A. Yes. 

ITT The Deputy Commissioner. All right. 


Direct examination by Mr. Brown: 

Q. Mrs. Spindler, you are the committee of Robert Beijnett? 

A. Yes. 

Q. You are not living at the same home he occupies? 

A. No. ‘ ! 

Q. Do you recall, of course, the accident your father I was sub¬ 
jected to while he was in the employ of the Terminal Refrigerating 
and Warehousing Company? 

A. Yes. j 

Q. After that accident, did you notice any change in yoijr father’s 
conduct, and the particular and peculiar things lie did? j 

A. Yes. 

Q. Could you recite to the Court, those things which j you may 
have seen your father do? 

The Deputy Commissioner. I would like to have a statement as 
to the things immediately after the injury, the first- things that 
developed and about when those were. [ 

The Witness. I noticed his clothes. He would dress hiijnself and 
be untidy and not button his clothes. 

By Mr. Myers : 


Q. When was this? I 

A. Right after lie came home from the hospital, and |ie would 
come down with, I mean, have his trousers, they woijld not be 
ITS fastened on him the way he should have them, anj.1 he just 
went on like that, and I noticed he got a running in jtlie head, 
the nose began to run. and that, of course, came along, and it began 
to get worse and get so that when he would sit down to <j‘at and I 
would be there I could not enjoy my meals noticing him with this 
mucus coming out of his head, and he would let it come out of head 
and go on eating as if he had not known it. 

When we had the furnace going, his idea was to go down, and 
he wanted to fire up the furnace and go down and turn on t|he water, 
and the overflow pipe came down, and I said: “My goodness, 
Mamma, this is terrible" on different instances like tjhat, and 
several times he would go down and he would collect his matches up 
front by the bench, and get them up in piles, and go in the street 
and I was afraid he would <ret in front of a machine and the 
matches he would collect he would burn, and he would stjoop over 
and play with them, and then he would stoop over and play) with his 
shoestrings, and I would ask him questions and he would stoop over 
all the time and get up and would forget what I had asjved him. 


By the Deputy Commissioner: 

Q. He would what? j 

A. Forget what I would ask him. I would ask him how he 
would feel, and things like that. 

Q. How soon did this follow on after the injury? 

A. I would say. well, within a short period of time; I would 
1T9 say less than a month. I might say—of course, I \*vould go 
down twice a week, Wednesday and Saturday were |my days 
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to visit inv mother, stud when I would go down T would see these 
things he would do. 

By Mr. Brown: 

Q. Before that accident. Mrs. Spindler. what sort of character 
was vour father in regard to his mental activities? 

Could you hold intelligent conversations with him ? 

A. Yes: indeed, ves: and he was a verv active man: very active. 

Q. Did he do much reading? 

A. Reading? lie would read the naoers all through in the night 
and tell us what happened previous to his accident: tell us what 
was in the paper. 

Q. Have you ever seen him read the papers since then? 

A. No: no. Maybe lie would go along and look at them, but he 
would just pass them otf. 

He was verv fond of reading before the accident: very fond, of 
reading and hearing about the news in the evening, and the events; 
the different things of the day. 

After that, after the accident, he did not seem to pay any attention 
to the paper at all. It did not bother him. 

Q. And in your opinion you think ever since that accident oc¬ 
curred—after the accident—I will change that question. 

After the accident. Mrs. Spindler. did your father have 
ISO any trouble traveling about up home. I mean, was he active 
since that accident, as active as he was before? 

A. Oli. no: no. Before he was verv active and. von know what 
T mean, going about, but after the accident he just seemed to. oh, 
T just would say he was like a person bewildered: you know, hard 
to do tldng. even dress himself by himself. 

Mr. Brown. That is all. 

Examination in chief by the Deputy Commissioner: 

Q. I would like to have you tell me what has been the progress 
of this case from the date of the in jury and if it has been continued. 

A. I beg your pardon. 

Q. The progress made in his case since the date of the injury. 

Has he grown better or worse, or has he been about the same as 


he 


wa? 


■ / 


A. Well. I think he is getting worse: I reallv do. 

* V ■ I 

One incident, for 1 example, he had gone to bed and he got up 
hollering and screaming at the top of his voice, and running down 
in his bare feet. 

Q. Do you know about when that was ? 

A. T beg your pardon? 

Q. Do you know about when that was ? 

A. Well, that was just before the holidays. 

181 Q. Just before the holidays of this last vear? 

A. \es. before December. 

Q, What was his condition, say. the first of the year, after his 
injury, or from the date of injury on. what was his condition? 

A. I could notice that he was not just the same about his clothes, 
about the way he ate. and. as I said before, his nose began to run 
and he continued eating: he did not seem to realize that the mucus 
was coming from his nose but would eat just the same. 
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j 

Q. Those things occurred within a year? 

A. Oh, mv; ves. 

%/ 7 • 

Q. What was his condition up to about June 30, 1931? 

A. It was about that. 

Q. About the same wav? 

A. Yes. 

Q. And he still is in the same condition? 

A. Oh. I think he is worse: he is growing worse. 

By Mr. Brown : 

Q. IIow about his memory. Mrs. Spindler? Was there jany dif¬ 
ference in that? What did you gain from your father, fronji talking 
with vour father, that showed that his inemorv had gone! back on 

• • s 

him ? 

A. Since this accident ? 

Q. Yes: how would vou find that out. how did you come to that 
conclusion ? 


182 


A. 1 would ask him about what dav it was and Ik 


see»n to—he could not remember: he would not knhw: that 


did not 


’dav and 
s Satur- 


would be maybe perhaps a Wednesday and if I came dow|n Satur 
day. Saturdays he would think then it was Wednesday thatl I would 
come (Town: that is. he would say. “Today, today is Wednesday *’ 
when it was Saturday, and on Wednesday he would say. ** Vou came 
down Wednesday ** when I would have been down on Sat’u 
I would say that I was down on Wednesday but “Today j 
day “. and it seems that he would forget. 

I)o you understand ? 

The Deputy Commissioner. Yes. 

You may cross-examine. Mr. Myers. 

Cross-examination by Mr. Myers: 

Q. How old a man is your father? 

A. Sixty-some years old. 

Q. How old is lie ? 

A. Sixty-six. 

Q. Do you know how much education your father lias 1 


A. That I do not know, but he appeared to have enough 
Q. (Interposing.) Xo: I am not asking what he appeared 


ad 


l > 


to have. 

I am asking vou if vou know how much education vour father had? 
A. I do not, 

Q. He has severe headaches. Mrs. Spindler? 

A. I beg your pardon ? 

Q. He has severe headaches? 

A. Oh. terrible. He cries. We have to bandage his headjup with 
a handkerchief. 

Q. Is that an explanation why he is not able to read, thajt he has 
these awful headaches? 

Mr. Brown. I do not see how she can tell. 

By the Deputy Commissioner : 

Q. Do vou know whv he is not able to read ? 

A. I think it is because he does not know, lie does not understand; 
he does not seem to know how to read; his mind has gone so that he 
cannot read. He cannot read to get any sense out of the papers. 
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The Deputy Commissioner. Mr. Myers* question was: 

** Is it because of these headaches? Is that the reason ? 

The Witness. That I do not know. I do not say it comes from 
headaches. I think it comes from his injury. 


By Mr. Myers: 

Q. Is his headache from the injury? 

A. Oil, yes. 

Q. 'These terrific headaches, don't you think that they are prevent¬ 
in'; him from reading? 

He has tiiose headaches? 

A. Yes. 

Q. Is that sufficient to prevent him from reading? 

184 A. My own personal opinion: yes. 

Mr. Myers. I have no further questions. 

(The witness thereupon was excused and retired from the witness 
stand.) 

Thereupon Mrs. Saraii Bennett was called as a witness for and 
on behalf of the claimant, and having been previously duly sworn 
by the deputy commissioner, assumed the witness stand and, upon 
examination, testified as follows: 


Examination in chief by the Deputy Commissioner: 
Q. You are Mrs. Sarah Bennett ? 

A. Yes. 

Q. And what is your address? 

Dll Sixth Street Southwest. 

The Deputy Commissioner. All right. 


\ 

. V . 


Direct examination bv Mr. Brown: 


Q. You are the wife of Robert Bennett, are you? 
A. Yes, sir. 


Q. Mrs. Bennett, since April 1080. or 
accident, when Mr. Bennett was released 
notice anv change in Mr. Bennett ? 


rather dune 1030. after the 
from the hospital, did you 


A. Why. lie 1 has never been the same man since lie has been 
185 hurt. 


Q. Tell us what vou mean bv that. 

A. What I mean by that is this: 

I used to notice peculiar actions in him. I laid it to his weak 

condition, but I would pass it up. but as the time wore on he did 

not seem to get better: lie would go to the toilet, use it. and never 

flush it: he would walk out and he would get a drink of water and 

leave the water running, never turn it off; save all the matches, 

light his pipe, and his head was in such a condition that when he 

would lean over the saliva used to run in his pipe and get the tobacco 

wet and lie would light match after match and save them up, and 

between times go out in the middle of the street and throw out a few 

at a time and then go back and wait until the car swept him by, and 

he would go in. and in a little while again he would go out and throw 

more out there and that went on. and I really was scared that he 

• * 

would get hit with a machine, and I cautioned him and I said: 
64 Pop r -- 

The Deputy Commissioner (interposing). Do not tell us what 
vou said to him. 


I 


HOAGE, DEPUTY COME., ETC., ET AL. VS. TEE. EEFEIG. CO., E}TC. 87 


The Witness. Now, that went on a while and then he wojild come 
back and go at the same thing again, and I cautioned him again and 
again, and at night I would see the lights lit and I would get up 
and I would not see him in bed and I would go down and I 
ISO would find him downstairs and he was sitting just gazing at 
the wall, at the ceiling, and then again he would come in and 
he would shake me and he would ask me if I had locked the house 
up at night and I would tell him I had, and then I would go down 
in the dining room and find that he had opened up the windpws, and 
then in the summer time, before 1 knew it. he would have tfie house 
all locked up. in the middle of the summer and he woiild say: 
“I am going to bed", and I would say 44 All right 7 ', and j then he 
would go up; we would have to open up all the windows again. 

Bv Mr. Brown: 

%/ 

Q. That was while you had company in the house in the! summer 
time ? 

A. Yes; right when we had company, and he would [shut the 
house up and bar it up, and when I would go to bed he w|ould say 
“Are you sure the house is locked up? " and I would say Yes; I 
am sure ". and before I would know it he would be downstairs 
trying again, and I put in many, many an awful night withj him, all 
night long, and it went on like that from time to time. 

Q. 44 From time to time"; that is from the time he left the hos¬ 
pital ? 

A. Up to the present; up to the present time there has been 
very little change at all. 

Q. Xo change at all? 

A. Xo change whatever. lie just continued on to the v^ry min¬ 
ute. He stands up in bed and he worries me to jleath at 
187 night. 

Q. During the first year after he left the hospital. Mrs. 
Bennett, Mr. Bennett was supposed to have been working at the 
Terminal Companv? 

A. Yes. 

Q. Can you state what lie used to do at different times jwhen he 

v V 

was supposed to be at work ? 

A. Well, lie came home between eleven or twelve o'clock, and 
stayed home to three or four o'clock; that was some davs|, and he 
would lay on the couch and rest and they would tell hiiju at the 
plant to come home and go to bed. and one particular time he told 
one of the men down there that there was an accident, an automobile 
accident- 

Mr. Myers (interposing). I object to what he told some one else. 

The Deputy Commissioner. Yes. 

Bv the Deputy Commissioner : 

V 

Q. Mrs. Bennett, as I understand, he was adjudged insane in the 
court in the District of Columbia, before Mr. Justice Procter on the 
9th day of June 1933. 

Is that correct ? 

A. Yes. 

Q. What was his condition from the time of his injury up until 
this time? 
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A. There had been no change at all, just the same, you 

188 know: he would go for weeks without speaking to me. 

Q. You mean June 1933. he was the same as he was imme¬ 
diately after his return from the hospital? 

A. Yes: the same: there was no change at all. no change at all. 
They kept him in a strait-jacket for three weeks before he came from 
the hospital. It was terrible. The nurses told me to he very care¬ 
ful with him and not to cross him in any wav. 

4 - 4 

By Mr. Brown : 

Q. Mr. Bennett used to read the newspaper frequently before the 
accident? 

A. H e never looks at them now and never talks about them to me. 
He seems like he lost all life. He has never been the same. 

The Deputy Commissioner. Has she answered the question? You 
asked if he did read tin* newspapers before the injury and she has 
been answering you with respect to his actions since the injury. 

By Mr. Brown : 

Q. Before the accident. Mr. Bennett used to read the newspapers? 
A. Every night, every night he read the newspapers after supper; 
he would read them, but now he does not take a bit of interest jji 
it and never has since he was hurt. It seems like everything has 
passed away from him. 

Q. Did not you tell me at one time. Mrs. Bennett, that he 

189 used to pick up the newspaper and sit and look at the front 
page for about an hour? 

A. Yes. 

Q. Without turning the page? 

A. Yes. indeed. 

Q. And you also told me- 

By the Deputy Commissioner: 

Q. (Interposing.) You mean since the inquiry? 

A. Yes. 

The Deputy Commissioner. Do not lead the witness quite so 
much. 

The Witness. Since he has come home, he never has been the 
same man neither in mind nor body. When he eats his meals now 
it seems that always, from the time he came out of the hospital, the 
warm, warm food would cause his nose to run. and the mucus would 
run clear down, and lie would eat it if 1 did not watch it. I had to 
watch him like a baby and cut his food up for him. 

By the Deputy Commissioner: 

Q. And have you i had to do that ever since the injury? 

A. Yes: and dress him. My son had to bathe him and shave him. 
He was just like a child. 

The Deputy Commissioner. Is there anything further? 

By Mr. Brown : 

Q. Mrs. Bennett. ! did you have any trouble with Mr. Bennett 
since the accident in taking care of the furnace? 

190 A. Mv. yes. 

• •> 

Mr. Myers. Of course, that is a very leading question. 


I 
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The Deputy Commissioner. Another what? 

Mr. Myers. Another very leading question. 

Bv the Deputy Commissioner: 

Q. Will you tell us what it was, if there was any trouble? 

A. Well, he used to go down and lire the furnace in the looming 
and he would come up and say ** Don’t bother the furnace. jLt is all 
shut up and all right,’* and 1 would go down and look at it[ and it 
would be wide open and ashes thrown all over the place andj I have 
gone down at 3 o’clock in the day and banked it and he would 
go down and I would ask him what he was going down for and he 
said that lie was turning the water on. and he would ll.ish the 
vacuum tank and it would spray all over the place and it just went 
on like that and he had no mind or anything, and 1 would have to 
caution him that if I caught him down there I would have! to lock 
him up and- 

The Deputy Commissioner (interposing). Never mind w.iat you 
told him. 

By Mr. Brown: 

Q. Did you have any trouble with Mr. Bennett in takijig care 
of him before the accident ? 

A. No: indeed, no. He always looked after himself aiid kept 
himself shaved and cleaned up and everything: but he wajs a far 
different man after the accident. 

191 Mr. Brown. That is all. 

Mr. Myers. No questions. 

(The witness thereupon was excused and retired from the I witness 
stand.) 

Thereupon Mrs. Emma Stokes was called as a witness for and on 
behalf of the claimant, and having been previously duly sworn by 
the deputy commissioner, as is above indicated, assumed the witness 
stand and. upon examination, testified as follows: 

Direct examination bv Mr. Brown: 

Q. Y ou are Mrs. Emma Stokes? 

A. Yes. 

Q. And your address? 

A. 913 Sixth Street Southwest. 

Q. Mrs. Stokes, vou live next door to the Bennetts? 

A. Yes. ‘ j 

Q. I)o vou remember when—were vou living there at the time Mr. 
Bennett has his accident? 

A. Yes. I was. 

Q. How long before that had you known Mr. Bennett? 

A. Several years. 

Q. You had opportunities at different times of seeing Mr. Ben¬ 
nett around the neighborhood? 

192 A. I had. 

Q. Before that accident, will you explain to the Commis¬ 
sioner before that accident whether or not Mr. Bennett was' an 
active man. both in his physical actions and also the ways he talked 
and spoke and thought? 

A. Yes. Before the accident. Mr. Bennett, he always walked to 
work; he walked very brisk, and as soon as he came home he was 
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always doing things around the house and odd jobs, and I have had 
occasion to talk to him quite a few times, and he was very bright. 

Q. What things, generally, did you talk about ? I mean—I do 
not expect you to remember particularly the things, but any partic¬ 
ular topic- 

A. (Interposing.) Xo, just the topics of the day. 

Q. Since that accident, you have also had occasion to see him 
around the neighborhood? 

A. Yes. 

Mr. Brown. Withdraw that question, please. 

By Mr. Brown: 

Q. After he came home from the hospial. Mrs. Stokes, you have 
had occasion to notice his conduct since then? 

A. Yes. I have. 

Q. And what changes have you noticed, if any? 

A. Well, quite a few changes. 

I noticed that Mr. Bennett, he is just like a child, and as 

193 far as his mind is concerned, I have had occasion to talk to 
him: I talk to him on one subject and he answers me on 

something altogether different from what I ask him. and he always 
spoke to me. always liked me and as soon as he came in in the after¬ 
noon he would say: “Hello. Mrs. Stokes.” 

Q. This was before the accident? 

A. Yes. 

Q. And since the accident, what? 

A. He sits out on the bench all day and if I walk up and down 
that street, unless I holler he will never speak. 

Q. Bo you know how long that condition has existed—since the 
accident ? 

A. Ever since he came out. 

Q. Came out of where? 

A. Came out of the hospital. He would be out. he would be out¬ 
side sitting on the bench and when outside sitting on the bench he 
would sit on that bench and I would observe him and he would be 
sitting on the bench and smoking his pipe and lots of times his 
pipe would be upside down and he would not even know it was 
upside down, and then finally he would light it and throw his matches 
down, and after awhile he would sit with his head down and the 
notion must have struck him to pick his matches up and throw them 
in the middle of the street, and then he would go out in the middle 
of the street and pick the matches up again, each and every one, and 
bring them in and put them in the gutter. 

194 Q. That happened during the first year after he came from 
the hospital? 

A. During the first year. I have often observed him do those 
things and noticed him also in the back of the house, and I can see 
right next door and observe evervthing that is going on and he 
would do the same thing in the back vard. 

Q. Have you noticed any other peculiar actions of Mr. Bennett, or 
on his part, since lie got out of the accident ? 

A. Yes; I notice when he walks lie walks with his arms down, 
just like he is finding it hard, just as if he is exerting himself to 
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walk; he never looks up and down the street, and when he crosses the 
street he just goes right out regardless of any automobiles that 
might he passing and a man might almost hit him and h<fe would 
never notice it at all. 

By the Deputy Commissioner: 

Q. Has that existed from the time he came from the hospital? 
A. Yes. 

By Mr. Brown: 

Q. And continues today? 

A. Yes. ‘ | 

Q. Mrs. Stokes, as a result of your observation of Mr. Bennett, 
have you formed any opinion as to his mental competency or ^compe¬ 
tency since lie was released from the hospital? 

A. I have. 

Q. And what is your opinion? 

195 A. My opinion is that he is—well. I do not know exactly. 
Q. Go ahead and sav what vou think. 

A. A little bit crazy, that is all. 

Q. Did you form the opinion in June 19:31 ? 

Mr. Myers. Let me ask one question. 

The Deputy Commissioner. Yes. 

By Mr. Myers: 

Q. When was it that he came from the hospital, Mrs. Stokes? 

A. When lie came from the hospital—as far as dates is concerned. 
I really don't know. 

By the Deputy Commissioner: 

Q. How soon after the injury, if you can tell? 

A. It was within a few months. 

By Mr. Myers: 

Q. When was the injury? 

A. He was injured in April. 

Q. What year? 

A. Weil. I am not so sure about that. I think it was 1930. 

Q, All right. Mr. Brown- 

The Witness (interposing). I remember the day, all right. 

By Mr. Brown : 

Q. Had you formed an opinion, Mrs. Stokes, of his mental con¬ 
dition up to and prior to June 1931. the first year after the accident? 

A. The first vear after the accident ? 

19G Q. Yes. ‘ ! 

A. The first year after the accident? Had I fonlned my 
opinion of his mental condition ? 

Q. That is right. 

A. Yes: I just told you. 

Q. The same answer you made? 

A. Yes. 

Q. That he was crazy? 

A. That he was not responsible. He was not responsible. He did 
not look to me like he was responsible. 
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The Deputy Commissioner. I think she testified those conditions 
existed from the time he came from the hospital. 

Mr. Brown. I just wanted that date. 

The Deputy Commissioner. Is that all? 

Mr. Brown. Yes. 

Mr. Myers. I have no questions. 

(The witness thereupon was excused and retired from the witness 
stand.) 

The Deputy Commissioner. Is the rest of the lay testimony cumu¬ 
lative? 

Mr. Donovan. The rest of the testimony, it is all from the plant. 
Mr. Eastward testified as to his actions after the accident- 

The Deputy Commissioner (interposing). It is all cumula¬ 
tive? 

197 Mr. Donovan. Yes. sir. everv bit of it. 

* 

The Deputy Commissioner. What have you to put on to 
rebut that ? 

Mr. Myers. Doctor Stout. 

The Deputy Commissioner. Cannot we suspend that lay testi¬ 
mony ? 

Mr. Donovan. It is up to Your Honor. They all would testify 
to the same thing. 

The Deputy Commissioner. We can excuse Mrs. Stokes and the 
witness Brosnan. 

Mr. Donovan. Is that your idea ? 

The Deputy Commissioner. If it is all cumulative there is no 
need tiding up the record. 

Mr. Donovan. Only Mr. Cooper who will testify that he phoned 
me—I make the statement- 

Mr. Myers (interposing). That is not evidence. 

Mr. Brown. Not as evidence. He finally took Mr. Bennett to 
Lee’s and Lee’s told him to take him to the Compensation Commis¬ 
sion and that is the first time he got him up here. 

Mr. Brown. Mr. Cooper is not here. 

The Deputy Commissioner. All right. Call Doctor Stout. 

198 Thereupon Dr. .1. Duerson Stout was called as a witness 
for and on behalf of the respondent, and having been previ¬ 
ously duly sworn by the deputy commissioner, as is above indicated, 
assumed the witness stand, and the following occurred: 

The Deputy Commissioner. Will you admit the qualifications of 
Doctor Stout as a neurologist. Mr. Brown? 

Mr. Brown. I beg your pardon? 

The Deputy Commissioner. Will you admit the qualifications of 
Doctor Stout ? 

Air. Brown. Of course: sure. sure. 

The Deputy Commissioner. All right. Air. Mvers. 

Direct examination by Mr. Myers: 

Q. Aon had occasion or have had occasion. Doctor Stout, in the 
the course of your practice or specialty to handle a large number of 
cases on behalf of St. Elizabeths Hospital brought in there for court 
action, have you not ? 

A. Yes. but r.oti in the case of St. Elizabeths Hospital. 
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The Deputy Commissioner. You mean he has acted in the capac¬ 
ity of a psychiatrist? 

The Witness. I am a neuro-psychiatrist. 

Mr. Myeiis. And his qualifications as a psychiatristj are ad¬ 
mitted. 

199 The Deputy Commissioner. All right. 

Bv Mr. Myers: 

• # | 

Q. Now. Doctor, you have had occasion to listen to the testimony 

today with reference to the injury received bv Robert Bennett on 
April G. 1980. and the operation for the relief thereof, andj the sub¬ 
sequent sequelae as outlined by Doctor Shugrue. 

You also had occasion to listen today to the testimony in Reference 
to his employment and actions from the period of June 11(3. 1930. 
to June 1!). 1931. 

Would you. for the benefit of the record. Doctor, advise uH whether 
in your opinion you believe the injuries as indicated and t|ie extent 
thereof and the subsequent sequelae indicate in your mind jthe state 
of mental incompetence on the part of Robert Bennett ? 

A. As of what time? 

Q. As of July, during the period between June 1G. 1930, and 
July 1, 1931. 

A. Now. as I listened to the testimony of Doctor Shugr|ue there, 

carrying the man through the operative phase and his post Operative 

recovery, he indicated he was disoriented, confused, semiconscious, 

or what not. for a total of about ten days, and after that he returned 

. 

to consciousness. 

I did not hear Doctor Shugrue give any indication of thjur being 
anv mental condition in the wav of a mental disease. I He had 
1200 organic signs of disturbance of eyesight, disturbance!of hear¬ 
ing. and other physical disturbances which did not h|ave any¬ 
thing whatever to do with an individual's mental or intellectual 
state—purely physical things. 

I listened all through the evidence for any objective, competent- 
test imonv. so I could weigh it. from either Doctor Stuart or Doctor 

ft V 

Shugrue as to their observations of the man for that first year. 
Doctor Stuart made no observation during the first vearias I un- 

V. ft 

derstand it. Doctor Shugrue did see him from time to time beyond 
that year. 

All I can say is that no evidence has come in competent, to my 
mind, to establish the fact that the man was mentally incompetent 
at that time. 

Q. Doctor, to what would you attribute the symptomatology and 
the various indications or actions of this man during the course of 
that first year that you heard described during the course of the 

• • v_. ' 

testimony here today? 

A. The man undoubtedly had a serious brain injury yith the 
initial pressure which was relieved when the clot was evacuated 
at the time of Doctor Shugrue's operation. 

Undoubtedly he had a great deal of pain. Xo plate was placed. 
The large defect left a great deal of disturbance in the bnjin. con¬ 
sequently due to the air pressure without impacting directly on the 
soft tissue extending in the brain, without effect on the hard 
201 substance, such as the bone. There was no plate put jin. 
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There is always a great deal of pain in those cases, and I 
think the pain this man had was marked in degree, and, as I 
interpret the thing, there was no evidence of an insanity there in 
those early days. 

He was detached, suffering. By “detached" I mean indifferent. 
He was suffering. He had to be, and he bent Ins head forward to 
relieve the pain, to let the blood flow in his head, but at no time did 
I see any indication of intellectual disturbance there. 

Q. Have those incidents and activities that Mrs. Bennett described 
and those that Mrs. Spindler described, the daughter, the various 
things they referred to with reference to him not properly putting 
on his clothes, the running of the mucous from the head, and the 
apparent absent-mindedness in letting water flow, and the tiring of 
the furnace, and the piling of matches in the front yard and throw¬ 
ing them out in the street and collecting them and throwing them 
in the gutter, and his inability to read newspapers or apparent in¬ 
difference to the newspapers: do these have any particular signifi¬ 
cance in your mind and do they affect your opinion at all, Doctor, 
with reference to this man’s mental competency? 

A. They do not establish, his mental in competency. The man was 
suffering. The man was disinterested. He was paying no atten¬ 
tion to things he previously paid attention to: they tend 

202 especially to intellectual distortions. 

Q. Is there a decided distinction from mental disability or 
brain injuries themselves, of this type, and mental disturbance from 
some injury? 

A. You mean between a post-convalescent enfeeblement of the 
mind and an insanity? There is a distinction. 

Q. Would you, in your opinion. Doctor, outline in this case the 
things that show the difference between those two? 

A. This man went to work for a total of approximately a year. 
He lost initially approximately three weeks, four weeks—six weeks. 

Q. He was off from April 7 to May 2. 1930, before he went back 
to work. 

A. May 2nd ? 

Q. He was in the hospital that period of time and returned to 
work June 16. 

Mr. Brown. The record discloses that he only actually worked 
two months. 

Mr. Myers. Oh. no. 

Mr. Brown. Didn’t Mr. Johnson testify today that he only worked 
two months ? 

The Deputy Commissioner. Yes: I read the testimony of Mr. 
Johnson. Practically from then on he did not earn his wages. 

Mr. Myers. The record shows very distinctly, and if you examine 
the record vou will find that he returned to work on 

4/ 

203 June 10, 1930, and he worked at full pay. and you have made 
such a finding in your own findings of fact. 

The Deputy Commissioner. I am referring to page f>l of the 
record. Mr. Mvers, where Mr. Johnson says, “ During those first two 
months that he returned, he was employed in a regular capacity as 
a utility man, painter, general work of that kind, assistant to* the 
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carpenter, and he steadily grew worse and we had to take jhim off of 
that work entirely." I 

And also this This is from June 12 on up through pecember; 
it was along August or September; I do not rememberj the exact 
date, and on December 22, 1930, his condition was such. h|e was suf¬ 
fering dizzy spells, and we were afraid he would injure hijnself. and 
we sent him home on the tenth day, I mean for a ten-day vacation, 
we sent him home ", and so forth. 

I think Mr. Johnson testified he did not earn what he wys getting; 
they kept him on because they felt sorry for him after tip first two 
months. ^ j 

Mr. Myers. You have made a definite finding of fact in your 
order of April 19 which 1 want as a part of this record, that the 
claimant returned to work on June 10. 1930, and received regular 
wages. Your finding* shows this: 

** That on April 0. 1930, the claimant above named vjas in the 
employ of the employer above named, whose address is JFour and 
One-half and D Streets SAY., Washington, District of Columbia; 
that the employer was subject to the provisions of an Act of 

204 Congress approved May 17. 1928. entitled "An Act to pro¬ 
vide compensation for disability or death resulting from in¬ 
jury to employees in certain employments in the District of Colum¬ 
bia. and for other purposes": that the liability of the employer for 
compensation under said Act was insured by the Indemnity Insur¬ 
ance Company of North America: that on said day the claimant 
herein, while performing services for the employer abo\je named, 
sustained personal injury which arose out of and occured in the 
course of his employment and resulted in his disability; that while 
so employed the claimant was in the act of demolishing aj building 
for the employer when some lumber fell on his head, causing a bi¬ 
lateral fracture of the temporal bones: that as a result of the injury 
the claimant suffered temporary total disability from April 7. 1930, 
to June 15, 1930, inclusive, a period of ten weeks: that the wage of 
claimant at the time of injury was $28.00 per seven-day wpek; that 
the average wage was $25.54 per week, and the rate of compensation 
to which he was entitled is $17.03 per week: that compensation for 
ten weeks at the rate of $17.03 per week was paid the claimant in 
the total amount of $170.30; that the claimant returned to work on 
June 16. 1930, and received regular wages at the rate of $28.00 per 
week: that on June 20, 1931. the claimant ceased work: that on 
June 30, 1931, he made claim for additional compensation and med¬ 
ical attention on the ground of recurring disability alleged to have 

resulted from the injury sustained April 6. 1930; that on 

205 September 22, 1931, a hearing was held for the purpose of 
determining the claimant’s rights under the act; that at the 

hearing the employer’s insurance company raised objectio|n to the 
claimant’s rights to further compensation and medical treatment on 
the ground that no claim was filed therefor within one y^ar after 
the date of the last payment of compensation; that no evidence was 
offered to show that the limitation of time set forth in section (13) 
(a) of the act should be set aside because of mental or other incom- 

114395—35-7 
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petency. and no other evidence was adduced tending to justify the 
further consideration of the claim." 

Mr. Brown. I am talking about the testimony Mr. Johnson gave 
todav. He testified today- 

Mr. Myers (interposing). Mr. Johnson did not testify that he did 
not work the entire time, the entire period of time. He testified that 
he did the regular duties of his employment the first month, but 
thereafter he was assigned to the boiler room. 

The Deputy Commissioner. But he testified he did not earn his 
money but they merely kept him on. 

Mr. Myers. He was at work in the boiler room, not acting as gen¬ 
eral utility man. 

Mr. Brown. Then. I would like to call other witnesses in regard 
to that if that is to be gone into. 

The Deputy Commissioner. The record will speak for itself. If 
Mr. Myers* statement 1 is incorrect, I will strike out the whole ques¬ 
tion and answer. 

200 Mi*. Myers. I assume vou will be bound bv the order. 

«/ «/ 

The Deputy Commissioner. Xot bound bv mv findings, but 

• • ft/ ft/ C? 7 

bv the man's condition. 

Mr. Myers. I want to introduce this as part of the record. 

The Deputy Commissioner. You can introduce it as part of the 
record. I believe I put in the compensation orders before. 

Mr. Brown. Yes. you did. 

Mr. Myers. But 1 want this finding of fact of April the 19th 
made a part of the record. 

The Deputy Commissioner. Very well. 

(The compensation order of April 19. 1932. was thereupon re¬ 
ceived formally in evidence as respondent's exhibit no. 2, and, it 
having been already incorporated in this record, is not reproduced 
at this point.) 

The Deputy Commissioner. Ask your question of the doctor and 
it will appear here in the testimony, and the testimony of the em¬ 
ployer will be before me, and if it is not found proper it will be 
thrown out. 

Mr. Myers. But the deputy commissioner has made a finding in 
the matter and that is res adjudicata. He has made a finding on 
the record, and it is part of the record, and he made such a finding 
that the man was at work for a period of over a year. 

The Deputy Commissioner. That will be given consideration; the 
fact will be given consideration. 


Bv Mr. Myers: 

207 Q. Doctor, have you considered your answer? 

A. Will you read the question? 

The Reporter (reading) : 

** Q. Would you. in your opinion. Doctor, outline in this case the 
things that show the difference between those two? ” 

The Witness. At no time was there any indication in any of the 
testimony, either professional or lay. of the witnesses that this man 
had any hallucinations or delusions: that is. that he had any false 
belief as to what was going on about him, what he was seeing, 
hearing, or otherwise experiencing. 
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At no time was there any indication of anything except ia gradual 
loss of interest. 

Now, as to when his loss of interest amounted to a deterioration, 
I do not know. 

I heard in the testimony of Doctor Shugrue that the pleteriora- 
tion, the mental changes, gradually cleared up sometime! previous 
to the present time and were based primarily upon the spar tissue 
forming in the brain. 

Doctor Shugrue said that there were probably hemorrhages gath¬ 
ered through the brain substance that could not be seen, and the scar 
formation eventually would cause deterioration—that wa^ the sub¬ 
stance of his remarks or statements. 

I heard Mr. Johnson and other workmen say that the^ did not 
allow this man to go in certain dangerous places, in elevators, shafts, 
and switchboards, on account of the danger of h|s getting 
20S hurt. That seems to be the reasonable thing andi does not 
indicate anvthing in regard to insanity. 

I heard Mr. Johnson say that the man sat in the engine room 
with his head in his hands and got up and ran out again. Again 
there is pain reaction, but no evidence of insanity. 

I heard, finally, the daughter and wife of this man state that his 
loss of personal hygiene, leaving his clothing unfastened, allowing 
mucus to run from his nose into the food he was eating, letting 
saliva run into his pipe, and so forth; and again those things are 
not evidences of insanity but evidences of lack of interest and grad- 
ual detachment, but not msanitv. 

Q. Now, Doctor, vou had a chance to observe the man himself 
here today. Does his appearance even at this time indicate to you, 
without more definite inquiry as to his mental processes, tjhat he is 
at present mentally incompetent ? 

A. It would be impossible to estimate it from my observation of 
him today. I see him sitting there staring across the room, his 
face expressionless, and he had nothing to say, and he would con¬ 
stantly bend over and put his head down between his hands and 
knees, obviously to let the blood flow into his head and relieve pain. 

Q. Now, with the facts as you have heard them today, particu¬ 
larly from Doctor Shugrue, who, I think the evidence shows, is the 
only doctor that saw him up until the period of April 13,1933— 
209 there was nothing in the testimony as far as that piven by 
Doctor Shugrue or any of the witnesses testifving with refer- 
ence to his actions during a period of time and the first year follow¬ 
ing his release from the hospital—was there anything in your 
opinion that would indicate any mental incompetency? 

A. Your question is too heavy. I cannot catch it. 

Mr. Myers. Will you read my question? 

The Deputy Commissioner. It is rather involved. 

The Reporter, (reading). “ Now, with the facts as you have heard 
them today, particularly from Doctor Shugrue, who I think the 
evidence shows is the only doctor that saw him up until tlie period 
of April 13, 1933—there was nothing in the testimony a|s far as 
that given by Doctor Shugrue or any of the witnesses testifying 
with reference to his actions during a period of time and the 'first 


98 HOAGE; DEPUTY COMR., ETC., ET AL. VS. TER. REFRIG. CO., ETC. 


year following his release from the hospital—was there anything 
in your opinion that would indicate any mental incompetence ? 

A. Well. I can only judge from the statement of -Doctor Shugrue 
as a competent statement! Doctor Shugrue did not observe any¬ 
thing. and, as he presented the symptoms, he did not indicate 
anything either directly or indirectly establishing mental incom- 
petencv during that time. 

Q. It is true. Doctor, in your opinion, the testimony of Doctor 
Shugrue shows symptoms and reactions on the part of Mr. Bennett 
that could be directly traceable to a severe physical injury rather 
than to any sequelae affecting his mental processes? 

210 A. That was my interpretation, that his observations and 
interpretations are purely physical. 

Q. And there is a distinct difference. Doctor, between the physi¬ 
cal reactions and mental reactions arising from the same injury? 
A. Yes. 


Q. And there is nothing that vou have heard from the testimony 
that was given in this case that would lead vou to believe, as a 

O » m 

psychoneurologist, that this man was mentally incompetent during 
that period of time following his release from the hospital after 
the operation ? 

A. No evidence that I would consider competent. In other words, 
no evidence in the testimony from Doctor Shugrue, which is all 
I can weigh and consider competent, to the point, and as depend¬ 
able. Doctor Shugrue not only is a neurologist, but does know 
a great deal about psychiatry. 

v i «% ^ 

Mr. Brown. I move that that be stricken out. If memory serves 
me right. Doctor Shugrue requested that he not be considered a 
psychiatrist. 

Mr. Myers. He did not say that he was a psychiatrist- 

Mr. Brown, (interposing). He is stating or attempting to make 
a statement in regard to another man's qualifications. He has no 
right to do that, and I move that it be stricken. 

The Deputy Commissioner. All right. 

Mr. Myers. I think that is all, Mr. Comisssioner. 


211 Cross-examination by Mr. Brown : 

4/ 

Q. Doctor, you have mentioned that as far as you have 
heard the testimony today, you have not heard anything that would 
lead you to believe that the subject, Mr. Bennett, could be considered 
mentally—you did not use the term “ mental incompetency ”, but 
you used the term of “insanity” ? 

A. Manifesting insanity. 

Q. Manifesting insanity? 

4 -tr ° » 

A. i es. 

Q. Could you tell me whether or not there is any difference 
between what we commonly understand to be insanity and mental 
incompetency? 

A. May I clear that question a bit by asking you as to what date 
you refer to now? 

Q. That is just a general question. 

Mr. Donovan. That is just a general question. 
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Bv Mr. Brown: 

~ . | 

Q. Is it clear in your mind what this hearing is beinjg held for 

here today? v 

A. If you will ask me questions, I will answer. In reply to your 

specific question I will say that what the hearing is being held for 

today is none of mv business. 

Mr. Myers. I do not think that is a proper question. 

The Deputy Commissioner. I think the questioij should be 

212 striken. 

I would like to ask the doctor one or two questions. 

Mr. Brown. Go ahead. 


Examination in chief by the Deputy Commissioner : 

Q. Doctor, is there not a difference between insanity alnd mental 
incompetency ? 

A. The two terms are very loosely used terms, Mr. Commissioner. 
AVe speak of mental incompetency in a strictly formal sense as 
meaning identically the same as insanity. 

Q. You may have a mentally incompetent person tliRt was not 
insane? 

A. Yes; I think that is perfectly fair. 

Q. Lots of people are of very low-grade intelligence and cannot 
accomplish much, but could not be called insane ? 

A. That is the exact group. 

Q. Doctor, you testified that this case has indications of a post- 
traumatic enfeeblement. Is that your diagnosis of the case? 

A. Yes: of the present time. My deduction—I could no\ definitely 
interpret the diagnosis when I did not examine him. 

Q. From the history, would you say that there was a J post-trau¬ 
matic enfeeblement from the time he came out of tlnj hospital? 
213 A. I do not believe there was. 


Q. In view of the facts, is it possible to state there is any 
change in the condition from the time he came out of the hospital 
to the present time? 

A. Oh, from the testimony? His condition does not matih up with 
the testimony of Doctor Shugrue which I am weighing-f- 

Q. (Interposing.) In which respect does it not test outj? 

A. Doctor Shugrue said so far as he could go he observed certain 
objective things in regard to him, and those gradually cjeared up. 
He did not observe any other behavior. 

Q. Then, as a matter of fact, there had been a change in his con¬ 
dition. according to the testimony of Doctor Shugrue? 

A. That is a change subsequent to the time Doctor Shugrue car¬ 
ried it to. 

Q. So his manifestations or this sequela of the original injury 
has cleared up and Doctor Shugrue dismissed him? 

A. That is my estimate and understanding. 

Q. Is that the basis for your belief that there is no mental incom¬ 
petency? 

A. Exactly so. 

Q. Doctor, will severe pain render a person mentally incompe- 
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A. Xo. Mr. Commissioner. I do not think it is fair to say that that 
is true. It is a fallacy and a medieval opinion, and as a matter of 
fact it does not hold water. 

214 Q. You mean. then, no matter what the severity of the pains 
in the head may be. a person is just as competent to transact 

their business as though they were having no pain? 

A. Xot just as competent: I draw a distinction, but they may be 
mentally competent in that they would not be mentally distorted. 

Q. Mentally incompetent but not mentally distorted. 

A. Without sufficient mental deterioration, yes, but I do not be¬ 
lieve this man has sufficient mental deterioration, in the absence of 
objective findings by Doctor Shugrue when he opened and handled 
the brain. 

Q. Would you think. Doctor, if these symptoms had prevailed 
since in June 1930 up to the present time, and on the 9th day of 
June 1933 he was declared by the court to be an insane man. would 
you think there had been any change in this period of time to make 
him—I mean mentally insane at the time the court declared him 
insane—it would make him more so then than at the time of the 
injury ( 

A. I do not think that is a question in my mind. I think this man 
has been gradually building up a mental deterioration: partly build¬ 
ing on the fact that at the time of the injure there was no scar 
formation in the brain and it takes months to form. and. as it does, 
his organic pathology advances and his mentality deteriorates. 

Q. And as his mentality deteriorates, he becomes more 

215 mentally incapacitated? 

A. Exactlv so. 


There is another issue in that also, that any individual along in 
life, as this man is. when he gets a major brain injury also has a 
steadily advancing arteriosclerosis of the brain which manifests 
itself sometime in the future, after the injury. 

Q. You mean he might have lost control of his mind as a result of 
that ? 


A. Yes. 

Q. And become mentally incompetent ? 

A. That is true, but it takes time to do it. 

Q. Your testimony was that there has been a gradual development 
in this case ? 

A. As I see the case. 

Q. Can you tell how rapid the development was in this case? 

A. Xo. 

Q. Do you have the least idea of what the status of his case was 

between June 1.1932, or rather July 1- 

A. (Interposing.) You mean the period of approximately four¬ 
teen or fifteen months after the injury? Impossible. 

Q. Yes; you have no way of knowing it ? 

A. Xo, sir. 

Q. Did you examine the case personally? 

A. I never saw the man except during the hearing. 

216 Q. You are testifying from the evidence that you beard 

here todav? 

___ %/ 

A. Purelv so. 

V 
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Q. You never made a psychiatric examination and determination 
of the case yourself? 

A. As far as I know I never saw the man except todaV. 

By Mr. Brown : 

Q. Doctor, you stated previously that Mr. Bennett is subject to a 
mental condition at the present time—deterioration. I believe you 

mentioned: is there anv idea that you have as to what time or when 

• • • ^ ^ 

this condition started? 

A. I do not know. There is no evidence to establish it. 

Q. There is no reason why it could not have been causbd bv this 
accident, is there? 

A. Caused bv? Well, there is deterioration obviouslv As a result 
of brain injury and brain disease. The history indicate^ that was 
the injury the time he was struck on the head, so it wasj obviously 
caused by it. 

Q. Doctor, may I ask you this: Is it possible the condition which 
exists now. which you have testified to. could not have started within 
a month—could it have started within a month’s time I after the 
accident? 

A. There are two things to be considered: First, the tes| 

Doctor Slmgrue. It did not show it up until the ti| 

217 final coverage of his testimony which, I think, is 

1 V / 

if I am correct. 

The second thing is that there has got to be time for 
ening of the vessels to occur and there has got to be time for the 
scar tissue to form. It does not grow immediately. It takes time, a 
year, two years, maybe five years. You cannot expect it to grow, 
certainly, in a year. 

The changes advance and there is the gradual manifestation of 
those from the time of one year on. You cannot expect it before 
that. They cannot do it. Thev cannot occur: they canhot grow. 

%J 4/ / V | C? 

By the Deputy Commissioner : 

Q. You have no doubt that this man was suffering excruciating 
pain from the time of the injury to the present time? 

A. I think that is true. Doctor Shugrue advised aspirin. That 
is all he can advise. But I saw the man here today bending over 
and putting his head forward, indicating that he had pain. 

Q. If that has existed from the date of the injury, would you pre¬ 
sume that the severe pain has existed since that time? 

A. That is reasonable to accept, yes, sir. In other wards, from 
the time he got out of the hospital. 

Q. Yes. Is a man always accountable for his actions when suffer¬ 
ing very excruciating pain? 

A. Yes. for this reason: If he has sufficiently severe pain, nature 
steps in and causes him to faint in an effort to relieve the pain 
21S but nature does not cause insanity as a result of pa,in. That 
is a definitely exploded idea. 

By Mr. Myers: 

Q. Doctor, there is nothing in the story you have heard today 
with reference to this man’s physical disability that leajrls you to 
believe that he was not mentally competent to fill out a jclaim for 
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compensation or file the same within a year following his release 
from the hospital? 

A. No: I can only weigh that according to the statements, the defi- 
niie and direct statements made bv Doctor Shugrue. because he is a 
competent observer of a condition that exists. I see no reason why 
he should not have filled out a claim at any time up to the time 
Doctor Shugrue saw him last. 

Q. Which was May 1932 ? 

A. That is mv recollection. 


The Deputy Commissioner. No; March 13, 1934, is the last he saw 
him. 

Mr. Brown. Xo: that is Doctor Stuart. 

Mr. Myers. Xo: Mac 1. 1932. is the last. 


You may cross-examine. 


Cross-examination by Mr. Donovan : 

Q. What, in your opinion, Doctor, constitutes mental incom¬ 
petency ( 

A. Mental incompetency would be where the individual has a 
majority of live counts to qualify it: that he is not able to 

219 live in a community with safety to himself or with safety to 
others: that he is not self-supporting; that he is not capable 

of contributing his share to the upkeep of the State; and, finally, 
that he is not able to have a reasonable degree of happiness. One or 
more mav be it. 

V 

The first two must be in: he must not be a menace to his own life 
or to the life of others. 

Q. And vou do not consider from the testimony vou have heard 
recited here today that Mr. Bennett is mentally incompetent? 

A. You say ”* is.” i Of course, he is mentally incompetent as I 
roughly estimate at the present time. 

Q. Didn’t you hear the testimony—I know you did; I beg your 
pardon. 

You heard the testimony of several people here today who stated 
that those conditions, his helpless condition, existed from the time 
he was discharged from the hospital. 

A. Yes: but as a physician I cannot accept that. 

Bv t!ie Deputy Commissioner: 

Q. That was the basis for vour believing or your diagnosing the 

V V— ’ %/ d/ dD 

case as one of post-traumatic enfeeblement ? 

A. Xo; you are talking about two different things. If you put 
the question clearly, I think I will be able to answer it. 

The Deputy Commissioner. He is quoting the testimony intro¬ 
duced here and asking vou- 

By Mr. Donovan: 

220 Q. (Interposing.) In view of what the doctor considers 
is necessary for a person to be mentally incompetent, and in 

view also of the fact of the testimony adduced in this hearing today 

which exactly fits his definition of a mental incompetent- 

A. (Interposing.) Xo; I will answer you this way, that this man, 
suffering gradual increasing mental enfeeblement>2-that is what it 
is, but even if I take that testimony at one hundred per cent evalua¬ 
tion as coming from competent individuals, I would not interpret it 
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to mean that he was insane and incompetent from the time of the 
injury on, because that is a conflict when you consider that i patient 
says he worked for months after the injury and another s|iys that 
right from the start he was letting saliva and mucous run from the 
nose and was entirely indifferent to his personal hygiene. 

The testimony does not shape together. 

The Deputy Commissioner. If I understand the doctor’s testi¬ 
mony, it probably has not been on this particular point. 

Do you believe from the testimony of the employer who talked 
to this man repeatedly and tried to persuade him to file a claim, and 
in view of the other circumstances that were described, about the 
method of his work and the way he did it. and so forth, would you 
believe that one year after the injury, or on June 30, 1932, this 
man was mentally competent to tile a claim for compensation? 

A. Yes. I believe that man was mentally competent to file 

221 a claim for compensation. 

As 1 listened to Johnson's testimony there, I could |not help 
but ask myself all the time he testified why he would let ah insane 
man be around elevator shafts and light fixtures and engines and 
what not. Certainly he would not. It is perfectly obvious he 
would not. 

Q. When he was requested to file a claim by Mr. Johnson and did 
not. what would be your conclusion as to his actions—that he was 
just enfeebled, or incompetent ? 

A. Indifferent, but not only that: He was drawing money all the 
# • » * 

time, so why worry about where it came from ? I think that is 
probably just exactly what his attitude was. 

Q. Do you mean to infer from that, Doctor, that if the wages of 
this man had been cut off within this statutory limit, h? would 
probably have been compelled to resort to the filing of a c aim for 
compensation for means of his own support? 

A. It seems to me that is what he did do eventually within a few 
days after compensation was cut off. did he not? 

Q. Is that your reason for concluding that he was mentally com¬ 
petent prior to that time? 

A. Xo. It is only one of the contributing reasons. The major 
reason is that Doctor Shugrue did not notice it at the time he saw 
him last, up to on or about May 1932. 

Q. Your main testimony, then, hangs on the testimony given by 
Doctor Shugrue? 

222 A. That is the major consideration in my reaction. 

The Deputy Commissioner. All right. 

Mr. Donovan. That is all. 

Mr. Myers. That is all. 

(The witness thereupon was excused and retired from thej witness 
stand.) 

Thereupon Abbie Cooper was called as a witness for and ojn behalf 
of the claimant, and having been previously duly sworn bv the 
deputy commissioner, as is above indicated, assumed the! witness 
stand and, upon examination, testified as follows: 

Examination in chief by the Deputy Commissioner: 

Q. State your full name. 

A. Abbie Cooper. 
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Q. And your address ? 

A. 1400 Pennsylvania Avenue Southeast. 

Q. Now. you know Mr. Bennett? 

A. Yes. 

Q. And you worked for the same company as he did? 


A. Yes. 

Q. Do you know anything about his work at the plant after the 
date of the injury? 

A. Yes. sir. I know they taken him back to work, but lie 
22*4 not able to do anything worth speaking of: you could not 
depend on him to do anything, you know: nothing he was 
supposed to do—the machinery and like that, look after the' boiler, 
and other things like that. 

Q. That was after he came back from the hospital ? 

A. Yes. He also had always to have someone in with him and 
look after what lie had done. 

The Deputy Commissioner. You wanted to question him with 
reference to filing a claim' 

Mr. Donovan. Yes. sir. 

The Deputy Commissioner. All right. 


Direct examination bv Mr. Donovan: 

Q. Did you have occasion to go with Mr. Bennett to Ralph W. Lee 
and Company? 

A. Yes. 

Q. As a result of that call with Mr. Bennett, did you later come 
to the compensation commission with him? 

A. Yes. 

Q. Can you fix the approximate time you went there? 

A. You mean in the day ? 

Q. Yes: anything: the day, year, and month. 

A. Well, it was sometime between April and June. I can't make 
it much closer than that. 

Q. In what year, a year or two or three after the accident? 

224 A. In a Year, a little over a year after the accident. 

• * • 

Q. A little over a year after the accident? 

A. Yes, just a very few days after the accident over a year. 

Q. Did vou act voluntarily in taking Mr. Bennett there or act on 
the direction and instruction of someone else ? 

A. Mr. Johnson and I talked it over. I was acting chief engineer 
at the time, and I iwent to Mr. Johnson and explained to him that 
Mr. Bennett was in a bad condition, and we should try to do some- 
thing about it, and Mr. Johnson, one morning I went in and he 
asked me to take him to Ralph Lee’s office, and he sent us over to 
the compensation commission. 


By the Deputy Commissioner: 

Q. How long after vou were in Mr. Lee's office did vou come to 
commission. That was uptown then. 

A. Yes. In about fifteen minutes. 

Q. The same day? 

A. Mr. Lee's office was on L Street, and we came right over to the 
commission. That was uptown then. 
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Mr. Myers. Then, I think it should go in the record that you 
sent him a form. I will ask him some questions if there is any 
question of estopping him filing a claim. 

Mr. Donovan. Xo. no. 

Mr. Myers. That has been settled before. 

Bv Mr. Myers: 

225 Q. When did you go- 

^ \J C ' 

A. (Interposing) It was sometime—the way I- 

Bv the Deputy Commissioner : 

Q. (Interposing.) You mean you brought the claim upj to this 
office as soon as you had been to Ralph W. Lee and Company ? 

A. Within half an hour. 

The Deputy Commissioner. The record shows that that \yas filed 
on July 7. 

The Witness. July the 7th? 

Mr. Myers. Yes. 

The Witness. Well, I will tell vou- 

By Mr. Donovan : 

* . i 

Q. (Interposing.) Did you have occasion to observe Mr. Bennett 
very often between the time he came back from the hospital and 
the time you went with him to the Compensation Commission some 
time in June 1931 ? 

A. Yes. I did. 

Q. Did you notice any peculiarities in his actions that you had not 
noticed prior to the accident? 

A. Yes. 

The Deputy Commissioner. That is cumulative. 

Cross-examination bv Mr. Myers : 

Q. As a matter of fact, Mr. Cooper, you did not have ai)y occa¬ 
sion to have any supervision over Mr. Bennett or contact with 

226 him until after the death of the chief engineer on Majrch 15? 

A. Yes. ^ j 

Q. You did not see him from June 1930 to March 15. 1931i? 

A. Yes; he used to come to our plant to Fourteenth Street] They 
sent him on errands. He would stay sometimes an hour andj talk to 
me, and I would often go to Four and One-half Street and tome in 
contact with him. 

Q. Do you remember giving a statement, Mr. Cooper, to Mr. King 
at one time in regard to this matter? 

A. Yes, sir; I do. 

Q. Do you recall at that time that you said that following the 
accident you were sent to the plant at Four and One-half and D 
Streets, and therefore had no supervision over Mr. Bennett j or con¬ 
tact with him until the death of Chief Smith on March 15, 1031? 

A. I meant I did not have supervision over him at all. 

Q. What about contact with him ? 

A. I seen him lots of times. 

Mr. Myers. That is all. 

(The witness thereupon was excused and retired from the!witness 
stand.) 
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Mr. Myers. You never asked me about my denials. 

The Deputy Commissioner. All right. 

Mr. Myers. In the first place, I deny the authority of the dep¬ 
uty commissioner to hold a hearing. I raise that point 
227 now, so that it is in question. 

The Deputy Commissioner. All right, Mr. Myers. 

Mr. Myers. Also, I aver that the matters before the deputy com¬ 
missioner at this time are res adjudicata. having been set forth in 
the findings of fact in the two orders of the deputy commissioner 
already entered. 

The Deputy Commissioner. You have reference to both of the 
orders that have been made a part of the record ' 

Mr. Myers. Yes. And the question of mental competency was 
raised at the hearing of September 22. 1931. and the employer and 
employee were both advised at the hearing that the hearing next 
to be called on this particular claim must be solely upon that ques¬ 
tion. I think that! has been brought out by Mr. Donovan today; 
that accordimrlv on! June 7. 1932. was it. at which time it was stated 


the question at that time was the question of the mairs mental 
competency to toll the statute when the period could lapse in which 
to file a claim for compensation. 

As a result of that hearing no evidence was offered to show mental 
incompetency and that finding was so set forth by the deputy 


commissioner. 

The Deputy Commissioner. You mean when the hearing was 
held that the attorney for the claimant was informed- 

Mr. Myers (Interposing.) Yes. the attorney was held, and the 

hearing states in the very beginning of the hearing- 

The Deputy Commissioner (interposing). Are you through ? 
228 Mr. Myers. And as a result of that hearing on June 7. 1932, 
the deputy commissioner filed an order on June 14. 1932, reject¬ 
ing the application for the following reasons: that the claimant 
failed to prove he was mentally incompetent; that he had been 
estopped from filing a claim for compensation by any action of the 
employer. 

That order ran its time and no appeal was taken. 


The present claim has no better standing before the Commission, 
being the claim of a committee than that of the ward she represents. 
The mental capacity of this man was considered and determined 


as of June 7, 1932. and cannot again be passed on because he. in a 
different form, asks for an adjudication, or his family asks again 
for a determination. It has been definitely determined by the Com¬ 
mission: and. finallv. with reference to section 21 of the act, I 


merely say that that is the law of the case and that jurisdiction of 
the Commission is therefore inapplicable as a result of that decision. 

Mr. Donovan. I understood at the time the mandamus proceeding 
was filed against you to proceed with the hearing that the question 
of the prior hearing on mental incompetencv had been withdrawn, 
that Mr. Myers had withdrawn and agreed. If it were not for that, 
we would have proceeded in the Supreme Court of the District of 
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Columbia, and we would then, of course, have avoided the necessity 
of taking up this other point. 

229 At that time the question of a prior hearing on mental com¬ 
petency was gone into before Mr. Justice Letts, and although 
there was no finding of the court at that time on the question! he did 
state that he would hold that there had been no hearing on; mental 
competency of Robert Bennett. 

The Deputy Commissioner. Because no evidence had been intro¬ 


duced ? 

Mr. Donovan. Xo. 

The Deputy Commissioner. 


That is what the order said. 


Mr. Donovan. Yes. 

The Deputy Commissioner. And Mr. Myers’ argument! is that 
the deputy commissioner having made a finding and that j finding 
having become final, it becomes res ad judicata by reason [ of the 
fact that it was not appealed and the deputy commissioner is with¬ 
out authority to take further action in the conduct of a ifurther 
hearing except as provided for in the Act itself. 

Mr. Myers. Exactly. 

Now. I am not a party to the mandamus proceedings, but it was 
my understanding from the examination of the record that the sole 
remedy they asked was because they had been denied a heading on 
this claim, the hearing on the claim was asked, and I denv the right 
of the deputy commissioner to consider and pass on the! matter 
because it is res adjudicata. 

The Deputy Commissioner. And as I understand it, Mr. i Brown 
and Mr. Donovan have demanded this hearing on the bilsis of a 
230 new claim having arisen by reason of the circumstances that 
now exist. 

Mr. Donovan. That was not the point. 

Answering the point of the res adjudicata objection, I would say 
that that was disposed of by the court. 

Mr. Myers. I do not claim the court disposed of that in any 
manner whatever. I am not a party to it. I have a right to raise 
the objection at any time a hearing is held or attempted to be 
held. 

The Deputy Commissioner. Very well. I will give the | matter 
careful consideration. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and Accurate 
transcript of my shorthand report of the testimony and statements, 
etc., presented at the described hearing. 


H. S. MiddlemisS, 

Official reporter. 
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231 Plaintiff’s Exhibit F 

Filed July 3, 1934 

United States Employees’ Compensation Commission 
District of Columbia Compensation Division 
57370. Compensation order. Award of compensation 

Case No. 446-38 

In the matter of the claim for compensation under the District of 
Columbia Workmen’s Compensation Act 

Margaret L. Spindler, Committee for Robert A. Bennett, non 

Compos Mentis, claimant 

vs. 

Terminal Refrigerating Warehousing Company, employer, 
Indemnity Insurance Company of North America, insurance 
carrier 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and a hearing having been 

v 7 v 

duly held in conformity with law, the deputy commissioner makes 
the following 

FINDINGS OF FACT 

That on the sixth day of April 1930, Robert A. Bennett, herein¬ 
after referred to as the employee, was in the employ of the employer 
located in Washington, District of Columbia: that the employer 
was subject to the provisions of an act of Congress approved May 
17th. 1928. entitled i u An act to provide compensation for disability 
or death resulting from injury to employees in certain employments 
in the District of Columbia, and for other purposes”; that the lia¬ 
bility’ of the employer for compensation under said act was insured 
by the Indemnity Insurance Company of North America: that on 
said day the employee, while performing services for the em- 

232 plover, sustained personal injury which arose out of and in 
the course of his employment and resulted in his disability; 

that on said day the employee was engaged in demolishing a build¬ 
ing of the employer when he. was struck upon the head by falling 
timber, causing Severe fracture of the left temporal bone of the 
skull with immediate unconsciousness and bleeding from the left 
ear: that on the day of the injury, in view of the serious condition 
of the employee, a subtemporal depression operation was performed, 
at which time a portion of the skull about three inches in diameter 
was removed and a large extradural blood clot was removed; that 
as a result of the said injury, the employee’s normal brain function 
has been disturbed and impaired so that from the date of the injury 
to the date of the hearing on the claim filed by his committee he 
has been non compos mentis and totally incapable of caring for his 
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own affairs, and in particular was incapable of filing a valijd claim 
for compensation under the said act; that by reason of meptal in¬ 
competency of the employee, within the meaning of section! 13 (c) 
of the compensation law, which has existed from the date of| injury, 
the claim heretofore filed with the deputy commissioner j by the 
employee on July 1st, 1931, the compensation proceedings {hereon, 
and the compensation orders filed therein by the deputy <jommis- 
sioner on April 19th, 1923, and June 14th, 1923, are determined and 
declared to be entirely void, and of no force and effect whatever; 
that the employee was adjudged of unsound mind by the Supreme 
Court of the District of Columbia (Lunacy no. 15159) on June 9th, 
1933, and the above-named Margaret L. Spindler was by the said 
court appointed committee of the person and estate of the employee 
on June 12th. 1933; that as the result of the mental incompe- 

233 tency which followed immediately and as the direct! conse¬ 
quences of said injury, the employee sustained permanent 

total disability which has existed from April 6th. 1930, to the 
present time and still continues; that notice of injury was ncft given 
within thirty days, but that the employer had immediate knowledge 
of the injury and that the employer and carrier have not been pre¬ 
judiced by failure to give such notice; that the employer furnished 
the employee with medical treatment immediately following the 
injury in acordance with section 7 (a) of the said act; that the 
average weekly wages of the employee at the time of his injury 
amounted to the sum of $25.54: that the insurance carrier paid com¬ 
pensation for the period April 7th, 1930, to June loth, 1930, inclu¬ 
sive. a period of 10 weeks, at the rate of $17.03 per week, in the total 
sum of $170.30, for which credit is allowed; that the employer paid 
to the employee the sum of $28.00 per week from June 12th. 1930. to 
November 17th, 1931. and the sum of $17.00 per week from November 
18th. 1931, to May 19th. 1932. with knowledge that the employee was 
mentally incompetent to perform any useful work; that the aggre¬ 
gate payments made for the period June 12th, 1930, to Maly 19th, 
1932, were at a rate at least equivalent to the compensation rate 
payable in this case, and, therefore, no compensation, is I herein 
awarded for said period: that compensation for the periojl from 
May 20th. 1932. to May 31st. 1934. a period of 105 weeks, at tl]ie com¬ 
pensation rate of $17.03, in the total sum of $1,805.18, is nbw due 
and payable forthwith; that Attorneys James P. Donovjm and 
Chauncey Brown rendered legal services for the claimant and for 
such services their fee is approved as reasonable in the amount of 
$200.00 each. 

Upon the foregoing findings of fact, the deputy commissioner 
makes the following: 

234 AWARD 


That the employer, Terminal Refrigerating & Warehousing Com¬ 
pany, and the insurance carrier. Indemnity Insurance Company of 
North America, shall pay to Margaret L. Spindler, committee for 
Robert A. Bennett, lunatic, compensation from April 7th. 1930, to 
May 31st, 1934, both dates inclusive, except during the period from 
June 16th, 1930, to May 19th, 1932, inclusive, at $17.03 pej' week. 


I 

i 
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amounting to the sum of $1,075.48. less compensation heretofore paid 
by the insurance carrier in the amount of $170.30. leaving a balance 
of $1,805.18 due and payable forthwith: shall continue to pay com¬ 
pensation to the said committee herein beginning June 1st. 1034, at 
$17.03 per week, payable every two weeks until termination of the 
employee's disability or the further order of the deputy commis¬ 
sioner: shall provide such necessary medical, hospital, and other treat¬ 
ment and care as the nature of the injury or the process of recovery 
may require: and shall pay to Attorney James P. Donovan and to 
Attorney Chauncey 1 Drown for legal services rendered in respect 
of this claim the sum of $*200.00 each, which sums shall be a lien 
upon and be paid 'out of compensation payable hereunder to the 
committee. 

Given under my hand at Washington. D. C.. this fifth day of 
June 1934. 

Th J. Hoage. 

Dcputy Com miss toner. 

District of Columbia Compensation District. 


FROOF OF SERVICE 


I hereby certify that a copy of the foregoing compensation order 
was sent by registered mail to the claimant, the employer, the in¬ 
surance carrier, the attorneys for the claimant, and the attorney for 
the respondent, at the last-known address of each, as follows: 


035 Xante 


Address 


Margaret L. Spindler. committee for Robert A. Bennett, non 
pos mentis. 418 Crittenden Street XW., Washington. D. C. 

Terminal Refrigerating A- Warehousing Company, 4 1 / A & 
SW.. Washington. R. C. 


com- 


•> & D Streets 


Indemnity Insurance Company of Xorth America, 150S L Street 
XW..Washington. 1). C. 

Messrs. Chauncey Brown and James P. Donovan. 1001 15th 
Street XW.. Washington. D. C. 

Mr. Frank H. Myers. 801 Hibbs Building. Washington, D. C. 
Mailed June 5th. 1934. 


R. J. Hoage, 

Deputy Commissioner. 


Motion to dismiss 


bill of complaint for injunction 


Filed July 20. 1934 

* * * * * sjc sfe 

Xow comes the defendant. Robert J. Hoage. deputy commissioner. 
United States Employees* Compensation Commission, by his attor¬ 
neys. and moves this honorable court to dismiss the bill of complaint 
filed herein for the following reasons: 

1. That the bill of complaint filed herein does not state a cause 
of action and does not entitle the plaintiff to any relief in law or 
equity. 

2. That the bill of complaint with exhibits, including the tran¬ 
scripts of the testimony taken at the hearing on March 16, 1934, 
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before the deputy commissioner in this case, shows that | on April 
0, 1930, Robert A. Bennett, while in the employ of the j Terminal 
Refrigerating & Warehousing Company, sustained a severe injury 
to his head, which arose out of and in the course of his employ¬ 
ment: that as a result of said injury the employee's norjnal brain 
function was so disturbed and impaired that from and j after the 
date of said injury he has been, and still is, non compos mentis / 
that, as shown by"the bill, said employee was not represented by 
a guardian or other authorized representative, within the 
230 meaning of section 13 (c) of the District of Columbia work¬ 
men's compensation law, prior to the appointment of his 
committee. Margaret L. Spindler. on June 12. 1933: that by reason 
of the mental incompetency of said employee, as shown by the 
bill, the claim for compensation heretofore filed by him on July 1, 
1931. the compensation proceeding thereon, and the compensation 
orders filed by the deputy commissioner on April 19, 1932. and 
on June 14, 1932, are wholly void and without force or effect: 
that the deputy commissioner, therefore, had ample authority under 
said law to hear and determine the claim filed on July 7, 1933 
by said employee's committee; that the action of the deputy com¬ 
missioner in this case as shown by the bill*of complaint and exhibits 
thereto, is not illegal and is not contrary to the provisions of 
the District of Columbia Compensation Act, as alleged in the bill. 

3. That the compensation order, filed June 5. 1934, copiplained 
of in the bill, is amply supported by competent and substantial 
evidence, and is in all respects in accordance with law. 

4. For such other good and sufficient reasons as may be isliown. 

Leslie C. Garnett, 

United States Attorney . 

John J. Wilson. 

Assistant United States Attorney , 
Attorney for Defendant R. •/. 1 Hoage. 


237 Motion of Margaret L. Spindler for leave to intervene 

Filed August 7, 1934 

I 

* * * * * * I * 

I 

Comes now Margaret L. Spindler, committee for Robert j Bennett, 
non compos mentis, through her attorneys, and shows to {he court 
that as claimant in the aforementioned capacity in the abov{-entitled 
cause she is a party in interest therein, and moves the court jfor leave 
to intervene. 

Chauncey Brown, 

James P. Donovan, j 

Attorneys for Margaret L. Spindler , Commitiee 

for Robt. Bennett. 

Xo objection. 

Frost Myers & Towers, 

Attorneys fo-r Plaintiff. 

J. J. Wilson, 

Asst. U. S. A tty., D. C., 

Attorney for Defendant Hoage. 


114395—35 
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Order granting leave to intervene 
Filed August 7, 1934 

* * • * * * * * 

Upon consideration of the motion of Margaret L. Spindler, Com¬ 
mittee for Robert Bennett, non compos mentis, for leave to intervene 
herein, and it appearing that the said Margaret L. Spindler is a 
party in interest, it is, by the Court, this 7 day of August, 1934, 
Ordered, that the' said Margaret L. Spindler, in her capacity as 
aforesaid, be and she hereby is permitted to intervene herein as a 
party defendant. 

James M. Proctor, 

J ust ice. 


238 


Motion to dismiss bill of complaint for injunction- 
Filed August 27, 1934 




5 -: 


* 


* 


* 


Xow comes the defendant, Margaret L. Spindler, committee for 
Robert Bennett, non compos mentis, by her attorneys, and moves this 
honorable court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the bill of complaint herein does not state a cause of 
action and does not entitle the plaintiff to any relief in law or equity. 

2. That the bill of complaint with exhibits, including the trans¬ 
scripts of testimony taken at the hearing on March 16, 1934. before 
the deputy commissioner in this case, shows that on April 6, 1930, 
Robert A. Bennett, while in the employ of the Terminal Refriger¬ 
ating & Warehousing Company, sustained a severe injury to his 
head, which arose out of and in the course of his employment ; that 
as a result of said injury the employee's normal brain function was 
so disturbed and impaired that from and after the date of said in¬ 
jury he has been, and still is, non compos mentis: that, as shown 
by said bill, said Robert Bennett was not represented by a guardian 
or other authorized representative, within the meaning of section 13 
(c) of the District of Columbia workmen's compensation law, prior 
to the appointment of his committee. Margaret L. Spindler. by the 
Supreme Court of the District of Columbia, on June 12. 1933: that 
by reason of the mental incompetency of said Robert Bennett, as 
shown by said bill, the claim for compensation filed by him on July 
1. 1931, the compensation proceedings thereon, and the compensa¬ 
tion orders filed by the deputy commissioner on April 19, 

239 1932 and on June 14, 1932, were and still are void and are 

without force and effect; that the deputy commissioner, there¬ 
fore. had ample authority under said law to hear and determine the 
claim filed on July 7. 1933. by said employee's committee: that the 
action of the deputy commissioner in this case as shown by the bill of 
complaint and exhibits thereto, is not illegal and is not contrary to 
the provisions of the District of Columbia Workmen's Compensation 
Act. as alleged in said bill. 
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3. That the compensation order, filed June 5, 1934. complained of 
in said bill, is amply supported by competent and substantial evi¬ 
dence. and is in all and every respect in accordance with lajw. 

4. For such other good and sufficient reasons as may be!shown. 

Chauxcey Brown, 

J. P. Donovan, 

Attorney for Margaret L. Spindle /*, C ommiifee 

for Robert Bennett , non compos [mentis, 

i 

Opinion of Justice Bailey 
Filed November S, 1934 


* 




i 

At the hearing on June 7. 193*2, when the physician, Dr.jShugrue, 
was asked as to Bennett's mental condition, counsel for the [insurance 
company objected on the ground that that question had not been 
raised, but the deputy commissioner stated that he (the deputy com¬ 
missioner) was raising the question, and counsel for Beijuiett said 
** I think that we can go into the whole disability of the man.*' 
240 On June 14, 1932, the deputy commissioner filed!an order 
in which he stated ** That the claimant failed to prove that 
he is mentally incompetent or that he had been estopped fj*om filing 
his claim for compensation by any act of the employer. <&c. 

In effect this was a holding, in view of the presumption 
that in the absence of testimony sufficient to prove the con 
claimant was sane, and in my opinion the order became re.4 judicata 
as to this question. 

The motion to dismiss should be overruled. 

Bailey. J. 

/ 

Final decree for permanent injunction- \ 

Filed November 14, 1934 


of sanity, 
trarv. the 


:fc 


555 


* 


This cause having come on for hearing upon the defenc 


tions to dismiss the plaintiff's bill of complaint herein filed, and the 


He 


ant's mo- 


der dated 
th law as 


court having been of* the opinion that the compensation or 
June 5, 1934, described in the bill was not in accordance w 
in the bill alleged: and having ordered that said motions be over¬ 
ruled; and said defendants electing to stand on said motions and 
declining to answer or otherwise plead to the bill of complaint 
herein, it is, by the court, this 14th day of November, 1934, 

Adjudged, ordered, and decreed, that the compensation order 
dated June 5, 1934, described in said bill of complaint [is not in 
accordance with law, and that it be and is hereby set aside j and that 
the said defendants be and they are hereby permanently Restrained 
and enjoined from enforcing said compensation [order, in 
241 whole or in part, as prayed by the said bill of complaint. 

Jennings Bailey, 

J-ustice. 
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From the foregoihg decree, the defendants noted an appeal to 
the U. S. Court of Appeals. Whereupon, the bond for costs for 
the defendant Spindler was fixed at $100 or $50 cash. 

Jexnixgs Bailey, 

J ustice. 

No objection as to form : 

J. J. Wilson, 

Assistant United States Attorney for Defendant TIoage. 
J. P. Donovan. 

Attorney for Defendant Spindler , Committee. 

Affidavit of committee 
Filed November *28, 1934 


* 


& 


* 


* 


He 


District of Columbia, ss : 

I. Margaret Spindler. being first duly sworn on oath, depose and 
say that 1 am a citizen of the United States and a resident of the 
District of Columbia, and that I am the committee of Robert Ben¬ 
nett, lunatic, and in that capacity am the intervening defendant in 
the above entitled cause: that the estate of the lunatic has no real 
or personal estate on which to borrow money, nor is it able to give 
security for costs in the further prosecution and appeal of this 
action. 

I believe and therefore aver that said lunatic is entitled to 
24*2 compensation in accordance with the order of the deputy 
commissioner, dated June 5, 1934, and that the court erred in 
overruling the motion of the defendant’# to dismiss the plaintiff's 
bill for injunction. 

Wherefore. I pray to be permitted in my capacity aforesaid, to fur¬ 
ther prosecute and appeal the order of this court in this cause without 
the payment of cost or the filing of a bond on behalf of said lunatic. 

i Margaret Spindler, 

Subscribed and sworn to before me this *27th day of November, 
1934. 

[notarial seal] Augusta S. Dessoff, 

Notary Public, D. C. 


Order allowing appeal in forma pauperis 


Filed November 28, 1934 

* ! * * * He * 

Upon consideration of the affidavit of Margaret Spindler, com¬ 
mittee of Robert Bennett, lunatic, an intervening defendant in the 
above-entitled cause, it is this 2Sth dav of November. 1934, by the 
court, 

Ordered, that the said Margaret Spindler. committee of Robert 
Bennett, lunatic, be, and she hereby is, permitted to further prose- 
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cute an appeal from the order of this court dated November 14, 
1934, without the payment of the costs or the filing of aj bond on 
behalf of said lunatic. 

Alfred A. Wheat, 

Chief Justice. 


243 


Assignment of errors 
Filed January 22, 1935 


* 


Comes now the defendant R. J. Hoage, deputy commissioner for 
the District of Columbia, United States Employees' Compensation 
Commission, by and through his attorney, Leslie C. Garnett, United 
States attorney for the District of Columbia, and respectfully sub¬ 
mits the following assignment of errors, upon which he | relies in 
support of his appeal from the final decree entered on the [l4th day 
of November 1934, in said cause, in the Supreme Court of th<j> District 
of Columbia, and under which assignment of errors, said Appellant 
seeks a reversal of the decision, judgment, and decree of said court. 

1. The court erred in setting aside and holding for najught the 
compensation order, award of compensation, filed by R. J. Hoage, 
deputv commissioner, on June 5, 1934. in the case before him, no. 
446-38. 

2. The court erred in permanently restraining and enjoining the 
defendants from enforcing the compensation order, award of com¬ 
pensation, filed June 5, 1934, in case no. 446-38. 

3. The court erred in not dismissing the bill of complainf. 

4. The court erred in holding in effect that the question of Robert 
A. Bennett’s mental competency was in issue at the hearing on June 
7, 1932, or at any time prior to the hearing held before the deputy 
commissioner on March 16, 1934. 

5. The court erred in holding that the compensation order, rejec¬ 
tion of application for modification of order, filed June 14, 1932, by 
the defendant R. J. Hoage, deputy commissioner, became res judicata 
as to the question of Robert A. Bennett’s mental competency. 

6. The court erred in holding in effect that the claim |of Mar¬ 

garet L. Spindler, committee for Robert A. Bennett j lunatic, 
244 filed with the deputy commissioner on July 7,1933, was identi¬ 
cal with the claim of Robert A. Bennett, filed with the deputy 
commissioner on July 1, 1931. 

7. The court erred in holding in effect that there was competent 
evidence adduced at the hearing before the deputy commissioner on 
June 7, 1932, relative to Robert A. Bennett’s mental condition. 

8. The court erred in not affirming the compensation ordef, award 
of compensation, filed by the deputy commissioner on June! 5, 1934, 
in case no. 446-38. 

9. The court erred in not holding that by reason of the mental 
incompetency of said Robert A. Bennett the claim for compensation 
filed by him on July 1, 1931, the compensation proceedings [thereon, 
and tlie compensation orders filed by the deputy commissioner on 
April 19, 1932, and on June 14, 1932, were utterly void and|without 
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force and effect, said Robert A. Bennett not having been represented 
at said proceedings by a guardian or other authorized representative 
within the meaning of section 13 (c) of the District of Columbia 
workmen’s compensation law. 

10. The court erred in not holding that the claim of Margaret L. 
Spindler, committee for Robert A. Bennett, lunatic, filed with the 
deputy commissioner on July 7. 1933. was properly filed as a sep¬ 
arate claim, and in not sustaining the compensation order, award of 
compensation, filed June 5, 1934. which was based upon said claim, 
as in accordance with law. 

i Leslie C. Garnett, 

United States Attorney , 

John J. Wilson, 

Assistant United States Attorney* 
Attorneys for Defendant R. J. lloage. 

245 Assignments of error 

Filed December 10, 1934 
> 1 : ^ 

Now comes the defendant Margaret L. Spindler, committee for 
Robert Bennett, non compos mentis, bv her attornevs. Chauncev 
Brown and James P. Donovan, and assigns as error in the above- 
entitled cause the following: 

1. The court erred in holding that the question of the mental 
competency of Robert Bennett, lunatic, was decided by the deputy 
commissioner in his order dated June 14. 1932. 

2. The court erred in holding that the lunatic, Robert Bennett, 
was properly before the deputy commissioner at the hearing held 
on June 7. 1932, as contemplated by section 13 (c) of the Long¬ 
shoremen's Act. 

3. The court erred in holding that the question of Robert Bennett’s 
mental competency was at issue at the hearing of June 7, 1932, so 
as to permit the plaintiff. Indemnity Insurance Company of North 
America, to offer as a defense, that the claim of Margaret L. Spindler, 
committee, was res judicata. 

4. The court erred in holding that the question of Robert 
Bennett's mental competency was res judicata at the time of the 
hearing of March lb. 1934. 

5. The court erred in holding that the claim of Margaret L. 
Spindler. committee for Robert Bennett, lunatic, filed with the 
deputy commissioner on July 7. 1833. was identical with the claim 
of Robert Bennett, filed with the deputy commissioner on Julv 
1, 1931. 

6. The court erred in holding that there was evidence adduced at 
the hearing before the deputy commissioner on June 7, 1932, relat¬ 
ing to Robert Bennett’s mental condition. 

246 7. The court erred in not holding that the orders of the 
deputy commissioner dated April 19, 1932, and June 14, 1932, 

respectively, were null and void as a matter of law. 

8. The court erred in not holding that Margaret L. Spindler, 
committee of Robert Bennett, lunatic, was entitled to compensation 
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as provided in the order of the deputy commissioner datjed June 
5, 1934. # j 

9. The court erred in not holding that the order of th$ deputy 
commissioner dated June 5, 1934, was in accordance with jhe facts 
and law. 

10. The court erred in overruling defendant’s motion tcj dismiss 

the plaintiff's bill for mandatory injunction. ! 

Chauncey Brown, 

J. P. Donovan, 

Attorneys for Margaret L. Spindler , Committee pf 

Robert Bennett , lunatic. 

Service of a copy of the foregoing Assignments of Error acknow¬ 
ledged this 8th day of December 1934. j 

Frost, Myers, & Towels, 

Attorneys for Plaintiff. 

Designation of record 
Filed November 30, 1934 

5jC Sji % # * He 

Now come the defendants in the above entitled cause, arid desig¬ 
nate the following to constitute the transcript of record ffor filing 
in the United States Court of Appeals for the District of (folumbia 
and request the clerk to include therein the following: 

247 1. Bill for injunction. 

2. Plaintiff's exhibits A, B, C, D, E, and F. 

3. Motion of Margaret L. Spindler, committee, for leave to in¬ 
tervene. 

4. Order allowing Margaret L. Spindler, committee, to intervene. 

5. Defendant Hoage's motion to dismiss plaintiff's bil| for in¬ 
junction. 

6. Motion of Margaret L. Spindler, committee, to dismiss plain¬ 
tiff's bill for injunction. 

7. Opinion of Mr. Justice Bailey, overruling the defendants’ 
motions. 

8. Final decree for permanent injunction. 

9. Affidavit of Margaret L. Spindler, committee, dated! Novem¬ 
ber 27. 1934. 

10. Order allowing Margaret L. Spindler, committee, to prose¬ 
cute an appeal in forma pauperis. 

11. Assignments of error filed by the defendants. 

12. This designation. 

Leslie C. Garnett, 

United States Attorney , 

John J. Wilson, 

Assistant United States Attorney , 
Attorneys for Defendant , Robert J. Hoage. 

Chauncey Brown, 

J. P. Donovan, 

Attorneys for Margaret L. Spindler , Committee for 

Robert Bennett , non compos mentis. 
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248 Supreme Court of the District of Columbia 


United States of America. 

District of Columbia , $*: 

I. Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 247. both inclusive, to be a true and correct tran¬ 
script of the record, according to directions of counsel herein filed, 
copy of which is made part of this transcript, in cause Xo. 57370 in 
Equity, wherein Indemnity Insurance Company of North America, 
a corporation, is plaintiff, and Robert J. Hoage. deputy commis¬ 
sioner for the District of Columbia Employees* Compensation Com¬ 
mission. is defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said court, at the citv of Washington, in said District, 
this 10th day of January 1035. 

[seal) Frank E. Cunningham, 

Clerk . 

By Chas. B. Coflin. 

Assistant Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

i 

i 

January Term, 1935 

' i 


No. 6402 


Robert J. Hoage, Deputy Commissioner for |the 
District of Columbia Employees’ Compensation 
Commission, and Margaret L. Spindler, Commit¬ 
tee for Robert Bennett, Non Compos Meittis, 
Intervenor, appellants j 

v. 

i 

Terminal Refrigerating & Warehousing Co[, a 
Corporation, and Indemnity Insurance Co.j of 
North America, a Corporation, appellees 


BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF CASE 

This is an appeal from a final decree entered in 
the Supreme Court of the District of Columbia! in 
Equity case No. 57370, granting the appellees an 
injunction against the appellant, Robert J. Hoajge, 
Deputy Commissioner for the District of Columbia 
Employees’ Compensation Commission, and setting 
. aside as not in accordance with law the Compen^a- 

122477—05-1 (1) 


2 


tion Order filed June 5, 1934, in the above matter,, 
and permanently restraining and enjoining said 
appellants from enforcing the order of the Deputy 
Commissioner. 


This case grows out of an award of compensation 
to Margaret L. Spindler, Committee for Robert 
Bennett, non compos mentis , under the provisions 
of the Compensation Law in force in the District 
of Columbia, namely the Longshoremen's and Har¬ 
bor Workers’ Compensation Act (LL S. C. A. Title 
33, Chap. 18). as made applicable to the District of 
Columbia by the Act of May 17, 1928 (D. C. Code, 
Title 19, Chap. 2), which will be referred to here¬ 
inafter as the 44 Compensation Law." Margaret L. 
Spindler will be referred to hereinafter as 44 Com¬ 
mittee." 

On April 6.1930, Robert Bennett, an employee of 
the Terminal Refrigerating and Warehousing Com¬ 


pany, sustained an injury which arose out of and 
in the course of his employment, and resulted in 
his total disabilitv. On said dav, Mr. Bennett was 
engaged in demolishing a building of the employer 
when he was struck on the head by a falling timber, 
causing severe fracture of the left temporal bone 
of the skull with immediate unconsciousness and 
bleeding from the ear. On the day of the injury, 
in view of the serious condition of the employee, 
a subtemporal depression operation was per¬ 
formed at which time a portion of the skull about 
three inches in diameter was removed together with, 
a large extradural blood clot. (R. 47, 48). 
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The insurance carrier paid compensation to ;Mr. 
Bennett without an award for the period of April 
7, 1930, date of injury, to June 15, 1930, iiiclu- 
;sive, a period of ten weeks, at the rate of $l!7.03 
per week in the total sum of $170.30. The jem¬ 
ployer paid to the employee, who returned td his 
place of employment and was given very ljight 
•work, the sum of $28 a week. After about! the 
first two months, from June 12, 1930, to August or 
September 1930, during which period Bennett was 
employed in a regular capacity as a utility man, 
his condition steadily became worse and he had 

to be taken off the work entirely on December 

%/ 

22, 1930 (R. 34). He was placed on a vacation 
status for a period of ten days, commencing* on 
the 22nd of December 1930, due to his peculiar 
behavior (R. 34, 77). When he returned to work 
on January 2, 1931, he still continued to receive 
his regular pay until November 1931, but because 
of his mental incompetency, Bennett performed no 
duties during that period and the employer | had 
full knowledge of this condition as shown bd the 
testimony (R. 76, 77). On July 1, 1931, a formal 
claim for compensation was filed for Mr. Bennett 
with the deputy commissioner by the Acting Chief 
Engineer of the Terminal Refrigerating j and 
Warehousing Corporation (R. 104) and a hear¬ 
ing was held thereon September 22, 1931. On 
April 19, 1932, the deputy commissioner filed a 
-compensation order rejecting the claim on the 
ground that the injured employee “ failed to file 
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claim for recurring disability within one year from? 
the date of the last payment of compensation, as 
required by Section 13 (a) of the Act” (R. 13). 
On May 17, 1932, the said employee filed with the 
deputy commissioner a petition for rehearing and 
modification of the original compensation order 
filed April 19, 1932 (R. 19) and set forth therein 
that he had been paid continuously by his employer 
subsequent to June 15, 1930, the time of the last 
payment of compensation by the insurance car¬ 
rier and that by reason thereof his claim was timely 
filed and within the Statute. On June 7, 1932,, 
the deputy commissioner held a hearing on said 
t^etition and on June 14, 1932, the deputy com¬ 
missioner filed a compensation order rejecting said 
application .for modification of the original order 
(R. 35). On June 9, 1933, said employee was 
adjudged of unsound mind by the Supreme Court 
of the District of Columbia, in Lunacy No. 15,159,, 
and. on June 12, 1933, the court appointed Mar¬ 
garet L. Spindler as Committee of the property 
and estate of said employee. On July 7, 1933, said 
Committee filed with the deputy commissioner on: 
behalf of her ward, Robert Bennett, a formal claim 
for compensation, alleging therein the mental in¬ 
competency <j>f Bennett from April 6, 1930, as a 
result of the injury he sustained on that date. The' 
deputy commissioner refused to take any action 
thereon and counsel for the Committee thereupon: 
filed in the Supreme Court of the District of Co- 



lumbia a petition for a writ of mandamus (United 
States of America, ex rel., Margaret L. Spi^dler, 

i 

Committee for Robert Bennett, lunatic, v. Robert 
J. Hoage, Deputy Commissioner, Law No. 83,jL54), 
seeking to have the court require the deputy Com¬ 
missioner to proceed with a hearing upon the c^laim 
for compensation filed by said committee. After 
the deputy commissioner had filed his answer to 
the petition for mandamus, and a demurrer there¬ 
to argued (R. 107), and while final disposition of 
the matter was pending, the parties entered | into 
an agreement whereby it was understood that the 
deputy commissioner was to hold a hearing upon 
the claim filed by the Committee on July 7, 1933, 
to determine the mental competency of tlicj in¬ 
jured employee, Robert Bennett, as of and prior 
to the date the first claim was filed for compensa¬ 
tion for said Bennett (R. 40). The Committee’s 
petition for writ of mandamus was accordingly 
dismissed by praecipe, and pursuant to the aiore- 
said agreement between the parties to said action, 
the deputy commissioner, on March 16, 1934, {held 
a hearing on the claim filed by said Committee 
(R. 38). Based on the evidence adduced at said 
hearing on March 16, 1934, the appellant, j the 
deputy commissioner filed, on June 5, 1934, a Com¬ 
pensation order, award of compensation, in favor 
of said Committee on behalf of the employe^, in 
which he found, among other things, that the said 
Robert Bennett had been non compos mentis from 
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and after the date of the serious head injury he 
sustained on April 6, 1930 (R. 108). From that 
order an appeal was taken by the employer and 
insurance carrier to the Supreme Court of the 
District of Columbia by instituting therein pro¬ 
ceedings to enjoin said appellant Hoage from en¬ 
forcing said compensation order of June 5, 1934. 
By leave of court the Committee was permitted to 
intervene. To the Bill of Complaint filed by said 
appellees in the Court below, the appellants filed 
separate motions to dismiss, which were seasonably 
overruled by the Court, and the relief prayed for 
by said appellees granted, and it is from the decree 
thereupon entered that this appeal is being taken. 

ASSIGNMENT OE ERRORS 

(1) Appellant Hoage’s assignment of errors 

The appellant, Hoage, assigned the following 
errors: 

1. The court erred in setting aside and holding 
for naught the compensation order, award of com¬ 
pensation, filed by R. J. Hoage, deputy commis¬ 
sioner, on June 5, 1934, in the case before him, no. 
446-38. 

2. The court erred in permanently restraining 
and enjoining the defendants from enforcing the 
compensation order, award of compensation, filed 
June 5,1934, in case no. 446-38. 

3. The court erred in not dismissing the bill of 
complaint. 
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4. The court erred in holding in effect thaj the 
question of Robert A. Bennett ’s mental competency 
was in issue at the hearing on June 7, 1932, qr at 
any time prior to the hearing held before the de¬ 
puty commissioner on March 16,1934. 

5. The court erred in holding that the compen¬ 
sation order, rejection of application for modifica¬ 
tion of order, filed June 14, 1932, by the defendant 
R. J. Hoage, deputy commissioner, became re^ ju¬ 
dicata as to the question of Robert A. Bennett’s 
mental competency. 

6. The court erred in holding in effect that] the 
claim of Margaret L. Spindler, committee | for 
Robert A. Bennett, lunatic, filed with the deputy 
commissioner on July 7, 1933, was identical with 
the claim of Robert A. Bennett, filed with the 
deputy commissioner on July 1, 1931. 

7. The court erred in holding in effect that there 
was competent evidence adduced at the heading 
before the deputy commissioner on June 7, 1932, 
relative to Robert A. Bennett’s mental condition. 

8. The court erred in not affirming the cpm- 

pensation order, award of compensation, filedj by 
the deputy commissioner on June 5, 1934, in qase 
no. 446-38. j 

9. The court erred in not holding that by Rea¬ 
son of the mental incompetency of said Robert 
A. Bennett the claim for compensation filed by 
him on July 1, 1931, the compensation proceed¬ 
ings thereon, and the compensation orders filed by 

122477—35-2 
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the deputy commissioner on April 19, 1932, and 
on June 14, 1932, were utterly void and without 
force and effect, said Robert A. Bennett not hav- 
ing been represented at said proceedings by a 
guardian or other authorized representative 
within the meaning of section 13 (c) of the Dis¬ 
trict of Columbia workmen's compensation law. 

10. The court erred in not holding that the 
claim of Margaret 1.. Spindler, committee for Rob¬ 
ert A. Bennett, lunatic, filed with the deputy com¬ 
missioner on July 7, 1933, was properly filed as a 
separate claim, and in not sustaining the compen¬ 
sation order, award of compensation, filed June 
5, 1934, which was based upon said claim, as in 
accordance with law. 

(2) Appellant Spindler’s assignment of errors 

The appellant, Margaret L. Spindler, committee 
for Robert Bennett, non compos mentis, separately 
assigned the following errors: 

1. The court erred in holding that the question 
of the mental competency of Robert Bennett, luna¬ 
tic, was decided by the deputy commissioner in his 
order dated June 14,1932. 

2. The court erred in holding that the lunatic, 
Robert Bennett, was properly before the deputy 
commissioner at the hearing held on June 7, 1932, 
as contemplated by section 13 (c) of the Longshore¬ 
men’s Act. 

3. The court erred in holding that the question 
of Robert Bennett’s mental competency was at is- 



sue at the hearing of June 7, 1932, so as to permit 
the plaintiff, Indemnity Insurance Compahy of 

North America, to offer as a defense, that the (claim 
of Margaret L. Spindler, committee, wap res 

judicata. 

4. The court erred in holding that the question of 


Robert Bennett’s mental competency was res| judi¬ 


cata at the time of the hearing of March 16, [1934. 

5. The court erred in holding that the claim of 


Margaret L. Spindler, committee for Robertj Ben¬ 
nett, lunatic, filed with the deputy commissjioner 
on July 7, 1933, was identical with the claijm of 
Robert Bennett, filed with the deputy commissioner 


on July 1, 1931. 


6. The court erred in holding that there wa^ evi¬ 
dence adduced at the hearing before the deputy 
commissioner on June 7, 1932, relative to Robert 
Bennett’s mental condition. 

7. The court erred in not holding that the orders 

of the deputy commissioner dated April 19, |1932, 
and June 14,1932, respectively, were null andl void 
as a matter of law. J 

8. The court erred in not holding that Margaret 
L. Spindler, committee of Robert Bennett, luna¬ 
tic, was entitled to compensation as provided i}i the 
order of the deputy commissioner dated Juiie 5, 
1934. 


9. The court erred in not holding that the brder 
of the deputy commissioner dated June 5, i.934, 
was in accordance with the facts and law. 


10 


10. The court erred in overruling defendant’s 
motion to dismiss the plaintiff's bill for manda¬ 
tory injunction. 

ARGUMENT AND AUTHORITIES 

Appellant Hoage^s assigned errors numbered 4, 5, 7, and 8 
and appellant Spindler’s assigned errors numbered 
3, 4, 6, and 9 

For the purpose of argument, the assigned er¬ 
rors have been grouped in the order of their rela¬ 
tion to each other, rather than in numerical se¬ 
quence. Those listed above relate to the point that 
the question of mental competency of the injured 
employee, Robert Bennett, was not a matter in 
issue before tli6 deputy commissioner at the hear¬ 
ing of June 7, 1932, and was therefore never law¬ 
fully adjudicated by the deputy commissioner prior 
to the date of the hearing of March 16, 1934, and 

hence the doctrine of res judicata had no applica¬ 
tion to this feature of the case. 

A hearing before the deputy commissioner upon 
the claim of Robert Bennett, tiled Julv 1, 1931 
(R. 104), was held on September 22, 1931. Mr. 
Joseph A. Kaufmann, attorney, appeared at that 
hearing at the request of Mr. Bennett’s son, and 
announced that “just yesterday” he was able to 
get the facts of the case. The deputy commissioner 
asked Mr. Bennett if he wanted Mr. Kaufmann to 
represent him, and Bennett “made no reply that 
was audible to the reporter” (R. 6). The deputy 
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commissioner merely noted in the record thdt Mr. 

* 

Kaufmann was present. Mr. Kaufmann! com¬ 
mented that “there is some doubt as to his (Ben¬ 
nett’s) sanity at the present time”, but no \ issue 
of the mental competency of Bennett was involved 
in that hearing, the sole issue being whether Ben¬ 
nett's claim had been jibed within one year from the 
date of the last payment of compensation on\June 
17, 1930 (R. 8). This hearing was continued sub¬ 
ject to call by the deputy commissioner (El 10). 
No evidence was adduced at the hearing relative 
to the mental competency of the employee . ! 

No further proceedings were had on Benhett’s 
claim for compensation until April 19, 1982, at 
which time the deputy commissioner filed a com¬ 
pensation order, rejecting the claim for the reason 
“that the claimant herein failed to file clairh for 
recurring disability within one year from the date 
of the last payment of compensation, as required 
by Section 13 (a) of the Act.” There was no {find¬ 
ing of fact therein that Bennett was or was not of 
sound mind . 

Subsequently, on June 7, 1932, a hearing was 
held by the deputy commissioner on “Petition of 
Robert Bennett, claimant herein, for reopening 
and consideration of his case”, which was! filed 
by his counsel on May 17,1932. Mr. John D. Fitz¬ 
gerald, attorney, represented Mr. Bennett at! that 
hearing. The issues involved at said hearing are 
succinctly stated on page 16 of the record: 
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The Deputy Commissioner (addressing 
Mr. Fitzgerald). Are you contending, then, 
that the claimant was estopped by the action 
of the employer from making the claim 
within the one-vear limit ? 

Mr. Fitzgerald. Yes, sir. 

The Deputy Commissioner. And are yon 
going to furnish evidence to show that they 
continued to pay him up until the time the 
compensation order was issued? 

Mr. Fitzgerald. After that time. 

The Deputy Commissioner. You will? 

Mr. Fitzgerald. And he returned to work 
and then he was discharged from work, and, 
subsequent to that, the respondent company 
actually paid him monthly the same sum of 
monev called for in the award theretofore 
made bv the Commission. 

The Deputy Commissioner. And you are 
making claim note that the man's physical 
condition- rendered him mentally incompe¬ 
tent to decide for himself f 

Mr. Fitzgerald. I am not attempting to 
do that. 

Mr. Myers (representing the insurance 
carrier). \Ye deny the authority of the Dep¬ 
uty Commissioner to hold a new hearing on 
this case on the ground that so far as the 
statement and the application of the claim¬ 
ant through his attorney is concerned, they 
show no change of condition which would 
warrant reopening this case again * * 

(Italics supplied.) 
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Dr. John J. Shugrue, a neurologist, and attend¬ 
ing physician, was called as a witness to testify on 

I 

behalf of Bennett at the hearing on June 7, 1932 
(R. 26). | 

The Deputy Commissioner. What isj his 
(Bennett’s) mental condition, Doctor? j 
Mr. Myers. I object to the question) of 
mental condition. There has been no ques¬ 
tion raised here of his mental condition .j 
The Deputy Commissioner. I am raiding 
the question. j 

Mr. Fitzgerald. I think we can go jnto 

the whole disability of this man. 

«/ 

Dr. Shugrue. As far as his mental condi¬ 
tion is concerned I personally do not j)ro'pose 
to go into that myself except inasmuch as I 
do not pose as a psychiatrist and belicvle in 
standing on safe ground. All I can testify 

is that from what I have seen, his lact of 

7 ! 

stability, we will say, his headache is Suffi¬ 
cient, to my mind, to produce his disability. 
(Italics supplied.) 

Following the above hearing the deputy commis¬ 
sioner filed on June 14,1932, a compensation oilier, 
rejecting the claimant’s application for modifica¬ 
tion of the prior order for the reason that ‘fthe 
claimant failed to prove that he is mentally incom¬ 
petent or that he had been estopped from filing his 
claim for compensation by any action of the jem- 
ployer as alleged.” An examination of the Com¬ 
pensation order of June 14, 1932, shows that\tlie 


i 
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deputy commissioner made no findings of fact as 
such relative to Bennett's mental condition. The 
quoted portion of the order above, not being a find - 
ing of fact, but merely a statement of opinion or 
in the nature of a comment upon the evidence by 
the deputy commissioner, is as a result, of no par¬ 
ticular sign ificance. 

It will be seen from the foregoing and from the 
testimony adduced at said hearing that the ques¬ 
tion of Bennett's mental condition was merely in¬ 
cidentally mentioned in the above proceedings by 
the deputy commissioner. At the beginning of said 
hearing it was understood that no attempt would be 
made to prove that Bennett was mentally incom¬ 
petent. as that question was not being raised at 
that time, and in Bennett's petition for the reopen¬ 
ing of his case, upon which the hearing of June 7, 
1932, was held, no issue of mental capacity was 
raised. Xo psychiatrist testified at that hearing 
as to Bennett's mental condition, and Dr. Shugrue, 
the only physician present, stated, 44 1 personally 
do not propose to go into that myself'’ (R. 26). 
Xo lay testimony was adduced on the subject al¬ 
though the witnesses who testified on this subject 
at the hearing of March 16, 1934, were also present 
at that hearing. There was not, therefore, a scin¬ 
tilla of evidence before the deputy commissioner 
upon which he might determine the mental compe¬ 
tency of Robert Bennett at that time, and the testi¬ 
mony of Dr. Shugrue shows his unwillingness and 
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inability to testify as a psychiatrist, and suchj testi¬ 
mony as he gave in this respect was not geijmane 
to the issue nor had it any probative value, he hav¬ 
ing disqualified himself as one competent tb tes¬ 
tify on that subject. Clearly the deputy cotmnis- 
sioner did not and could not adjudicate, ndr did 
he intend or attempt to adjudicate, such condition 
in the compensation order of June 14, 1932,1 or in 
the prior order of April 19,1932. j 

The appellants respectfully submit that, Under 
the circumstances related above, the question bf the 
mental condition of Bennett was not in issue kt the 
hearing on June 8, 1932, nor was such a question 
ever in issue in the previous hearing. Benfiett’s 
mental capacity was not adjudicated nor even con¬ 
sidered by the deputy commissioner prior to the fil¬ 
ing of the compensation order of June 5, 1934, 
complained of in the bill. Such question not hav¬ 
ing been in issue , and no adjudication thereof hav¬ 
ing been made, clearly the deputy commissioner 
was not precluded from determining the njental 
condition of said employee upon the basis bf his 
committee’s claim, filed June 7,1933. See 34 C. J. 
292, 905, and 929, in which the applicable general 
rules of law are stated as follows: 

Legal disability, such as coverturb, in¬ 
fancy, or insanity, of a party against whom 
a judgment is improvidently rendered jwitli- 
out regard to such disability, is ground for 
opening or vacating such judgment, sjich a 
case is one of mistake of fact. 34 C. J. 292„ 

122477—33 - 3 
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The estoppel of a judgment extends only 
to the facts in issue as they existed at the 
time the judgment was rendered, and does 
not prevent a reexamination of the same 
questions between the same parties where in 
the interval the facts have changed or new 
facts have occurred which may alter the lea’al 
rights or relations of the litigants. 34 C. J. 
905. 

* * * Nor does the estoppel of a judg¬ 

ment extend to anv matter which was onlv 
incidentally cognizable or which came col¬ 
laterally in question, although it may have 
arisen in the case and have been judicially 
passed on. 34 C. J. 929. 

The necessary elements to a defense of res judi¬ 
cata are absent from this case. The essential ele¬ 
ments of res judicata are, identity of parties, 
identity of subject matter, and an adjudication in 
the former suit of the precise question sought to be 
raised in the second suit. Brown v. Huskamp, 139 
S. E. 181,141 S. C. 121; and it is not sufficient that 
the same issue was adjudicated in an action between 
the same parties, but the parties must appear in the 
•same capacity in both actions. U. S. Fire Insur¬ 
ance Company iv. Adirondack Power and Light 
Corp., 201 N. Y. Sup. 643, 206 Appellant Div. 584. 
In the case of Dorsey v. United Brotherhood of 
Friends (Tex .) 202 S. W. 350, in which it was held 
that a judgment against a fraternal order in favor 
of a claim of beneficiaries was not res judicata of 
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the question of the claim against the order!by a 
guardian or other beneficiary. The court held that 
to constitute res judicata four elements must con¬ 
cur: Identity in the thing sued for, identity of 

j o / j * 

cause of action, identity of person* and parties to 
the action, and identity of the quality in the person 
for or against whom the claim is made . 

Moreover, as will be shown hereinafter, Bennett 
was not at any time prior to March 16,1934, repre¬ 
sented by a “guardian or other authorized repre¬ 
sentative”, within the meaning of Section 13 (jc) of 
the compensation law. The said proceedings; and 
the compensation orders based on all hearings prior 
to that held on the claim of the Committee are void 
for the reason that evidence adduced at the Rear¬ 
ing on March 16,1934, shows beyond any doubt that 
Bennett was mentally incompetent at the time of 
the prior proceedings, and until the appointment 
of a “ guardian or other authorized representa¬ 
tivethe deputy commissioner was without juris¬ 
diction to consider any claim which arose out of 
said accident to Mr. Bennett, because of his mental 
impairment. 

The rule is that where a judgment is voi4 for 
want of jurisdiction, whether of the subject matter 
or of the person of defendant, it is of no effect what¬ 
ever as an estoppel and does not merge the qause 
of action and constitutes no bar to further litiga¬ 
tion upon the same cause of action unless objection 
to jurisdiction may be and is waived. 34 C. jJ 768. 
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Appellant Hoage’s assigned errors numbered 6 ? 9, and 
10 and appellant Spindler’s assigned errors numbered 
2, 5, and 7 

The above assigned errors relate to the follow¬ 
ing propositions, which can also be argued jointly. 
First, whether the claim of Margaret L. Spindler, 
Committee, was identical with the claim filed for 
Robert Bennett; and, secondly, that since said 
Robert Bennett was non compos mentis and not 
capable of caring for his own affairs and particu¬ 
larly was incapable of filing a valid claim and was 
not represented by a “ guardian or other authorized 
representative”, whether such proceedings, as well 
as the compensation orders of April 19, 1932, and 
June 14, 1932, filed prior to the filing of the claim 
of the Committee, are not void and of no force and 
effect in law. The instant matter involves for the 
first time in this jurisdiction under the Longshore¬ 
men's Act, the construction of Section 13 (c) of 
the Compensation Law, reading as follows: 

If a person who is entitled to compensa¬ 
tion under this Act is mentally incompetent 
or a minor, the provisions of subdivision 
(a) shall not be applicable so long as such 
person has no guardian or other authorized 
representative, but shall be applicable in the 
case of a person who is mentally incompe¬ 
tent or a minor from the date of appoint¬ 
ment of such guardian or other representa¬ 
tive, or in the case of a minor, if no guardian 
is appointed before he becomes of age, from 
the date he becomes of age. 



Aii examination of the testimony taken before 
the Deputy Commissioner at the hearing of March 
16, 1934 (R. 38-107), shows that the evidencd es- 
tablishes beyond any doubt (and the bill for in¬ 
junction did not dispute the finding of facts upon 
the evidence) that Robert Bennett, as the relsult 
of the severe head injury he sustained on April 
6, 1930, has been from the date of said injtiry, 
and still is, non compos mentis, and the Deputy 
Commissioner’s finding of fact in that respect, and 
in all other respects in the compensation order of 
June 5, 1934, are amply supported by competent 
and substantial evidence and should be regarded 
as final and conclusive. Voelil v. Indemnity Insur¬ 
ance Co. of North America, 53 S. C. R. 380,288 IT. S. 
162. It is also shown by the testimony of the 
hearings of September 22, 1931, and June 7, 11332, 
nil of which was made a part of the record of this 
ease, that Robert Bennett was not represented at 
the time of such proceedings by a “guardiaij or 
other authorized representative” within the mean¬ 
ing of Section 13 (c) of the Compensation X^aw, 
quoted above. Bennett’s Committee was not ap¬ 
pointed by the Court until June 12, 1933. iThe 
•claim filed by the Committee on July 7, 1933, teas 
the first and only valid claim filed in the matter. 
The Compensation Law in clear and definite 
terms provides that a person mentally incompe¬ 
tent shall be represented at a hearing on a cljiim 
by a 4 6 guardian or other authorized representa¬ 
tive. ’ ’ 
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The question arises as to who has the authority 
to designate or appoint a “guardian or other au¬ 
thorized representative'- for a person non compos 
mentis. The Longshoremen’s and Harbor Work¬ 
ers’ Act was not passed by Congress as legislation 
to apply to employees working in the District of 
Columbia, but by Act of Congress approved May 
17, 1928, this act was made applicable to such em¬ 
ployees. It would appear, therefore, that it was 
the intent of Congress to permit the law of the 
forum to dictate the procedure in the appointment 
or designation of a “guardian or other authorized 
representative” as required in Section 13 (c) of 
said Act. The practice in the District of Columbia 
with respect to the appointment of a “guardian 
or other authorized representative” is regulated by 
Section 2, Chapter 1, Title 16 of the Code of Laws 
of the District of Columbia, which provides that 
the Supreme Court of the District of Columbia, 
holding an Equity Court “ shall have full power and 
authority to direct the affairs of persons non com¬ 
pos mentis, and to appoint a Committee or trustee 
* * * to care for the affairs of the incompetent.” 

Generally the term “authorized representative” 
as used in Section 13 (c), means a person author¬ 
ized by duly delegated authority to maintain an 
action for and in the name of another who is non 
sui juris . The term “authorized representative” 
being combined with “guardian” should, it is re¬ 
spectfully contended, be construed under the- 
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familiar rule of ejmdem generis , as a representa¬ 
tive of like character; that is, one who is authorized 
to bring and maintain an action for and in | the 
name of another who is non sui juris. See Lock¬ 
hart’s Guardian v. Bailey Pond Creek Coal Co., 30 
S. W. (2d) 955, decided by the Court of Appeals of 
Kentucky, and which is directly in point. j 
In the case of Daniels v. General Box Co., etial., 
the Court of Appeals of Missouri, 66 S. W. 

944, at page 947, the Court said: 

Appellants frankly admit that the only 
real question before this court is whether 
under the provisions of our Workmen's 
Compensation Act, the six-months’ limitation 
is tolled where a claimant is a minor without 
a guardian. Therefore, we have but to As¬ 
certain whether the concluding clause | of 
Section 3337 R. S. Mo. 1929, shall be cbn- 
strued as the qualifying rule to govern |us, 
and if we shall by reason thereof be required 
to exclude Section 3305 from consideration, 
in fixing the legal status of the claimant 
herein, who was a minor when he was (in¬ 
jured ; failed to file his claim with the cokn- 
mission within six months after his injuify; 
and, in the meantime, tried other methods I of 
obtaining redress and failed. It is also ad- 

^ i 

mitted, and it is true, that claimant, for pis 
redress, was confined exclusively to the Coin- 
pensation Act, also that after his failure jto 
recover in the courts, by suit at law, apd 
while he was yet a minor, he filed, without a 
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guardian , his claim for compensation, which 
was rejected by the commission, for the rea¬ 
son that more than six months, to wit, two 
years and six months, had elapsed since the 
date of his injury; that the case was ap¬ 
pealed to the circuit court and by it re¬ 
manded to the commission, which on Julv 20, 
1932, and after the claimant had become of 
full age, or more than twenty-one vears, 
awarded him for “permanent partial disabil¬ 
ity the sum of $8.00 a week * * *'\ 

The sole question, therefore, for our consid¬ 
eration is whether the concluding* paragraph 
of Section 3305 (a) (of the Workmen’s Com¬ 
pensation Act (Mo. St. Ann. 3305 (a) p. 
8238) concludes with the following words: 
“The word ‘employee' shall also include all 
minors who work for an employer, whether 
or not such minors are employed in viola¬ 
tion of law, and all such minors are hereby 
made of full age for all purposes under, in 
connection with, or arising out of this chap¬ 
ter/') Shall be held conclusive as against the 
respondent’s right to have the award last 
made by the commission or shall the 
concluding paragraph of Section 3337, 
R. S. 1929, be taken and accepted as it 
is written, to wit: “In all other respects 
such limitations shall be governed by the 
law of civil actions other than for the re¬ 
covery of real property, hut the appointment 
of a guardian shall he deemed the termina¬ 
tion of legal disability f rom minority or in¬ 
sanity * * * Counsel for respondent 
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urges, we think, with indubitable force land 
reasoning, that since respondent was a minor, 

v I 7 

his action herein was not barred bv the six 
months’ limitation of Section 3337 of the 
Workmen’s Compensation Act, for the\rea- 
son that no guardian had been appointed for 
him, the appointment of which would ijiave 
marked the time from which the six moiiths’ 
limitation would have or could have com¬ 
menced to run. Had the appellants desired 
to put the action in process of expiration or 
to have had a quicker disposition of j the 
cause, they might have expedited the settle¬ 
ment by application to the probate ccjurt, 
for the appointment of a guardian foil re¬ 
spondent, to the end that the amount [due 
him could be legallv ascertained and fixed; 
but since neither respondent or appellants 
choose to take this course, we can perejeive 
of no reason why the respondent who failed 
to ask for the appointment of a guardian, 
while his action was pending before the Com¬ 
mission, should thereby forfeit his right to 
recover, * * *. 

If these safeguards are required for the protec¬ 
tion of persons of sound mind, a fortiori, are they 
not essential to the protection of those who by 
reason of disordered minds are unable to protect 
themselves ? 

Considering the instant case as a whole, we pre¬ 
sent for the consideration of this Honorable Court, 
and as authority fully supporting our position, 
the workmen’s compensation case of Western 
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Pipe and Steel Company of California v. Indus¬ 
trial Accident Commission, 249 Pac. 34, decided 
by the District Court of Appeals, First District, 
Division 2. California, on August 24, 1926, hear¬ 
ing denied by the California Supreme Court Oc¬ 
tober 22 , 1926 . The court in that case had under 
consideration subdivision (d) of Section 11 of the 
California workmen's compensation law, which is 
equivalent to section 13 (c) of the local compensa¬ 
tion law. The facts in that case are substantially 
as follows: 

On February 17.1920, John Fitzgerald, while in 
the employ of the Western Pipe and Steel Co. of 
California, met with an accident. On August 31, 
1922, the employer filed its application with the 
Industrial Accident Commission of California to 
have the claim of Fitzgerald determined as to the 
nature, extent, and duration of his disabilitv, and 
the amount of compensation, if any, due the em¬ 
ployee. On September 18,1922, a hearing was held 
thereon by the Commission. On October 27 , 1922 , 
findings and award irere entered. On August 19, 

1924. Georgina G. Fitzgerald was duly appointed 
general guardian of John Fitzgerald bv and under 
an order of the superior court of Contra Costa 
County. On January 10, 1925, as such guardian, 
she filed with the commission her “ petition for re¬ 
opening case on grounds of new and permanent 
disability. ?? Said petition was granted August 8, 

1925, and on January 20, 1926, the Commission 
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made subsequent findings and award (in part) las 
follows: | 

(1) At the time of filing application herein 
by the Western Pipe and Steel Company! of 
California, applicant above named, on Au¬ 
gust 31,1922, and at the time of hearing hpld 
herein on September 18, 1922, and of j is¬ 
suance of findings and award herein on the 
27th day of November 1922 the defendant 
above named, John Fitzgerald, was mentally 
incow pet cut . 

(2) In the proceedings had before this 
commission during the year 1922, defendant 
was not represented by counsel, nor was he 
properly before the commission represented 
by a guardian ad litem properly authorised 
and appointed by order of any court in this 
state. 

(3) The findings and award issued by this 

commission on the 27tli dav of October 1922 

%/ 

are therefore void and of no effect and are 
not an adjudication of the rights of the par¬ 
ties herein. I 


Judicial review of the above-quoted order ivas 
sought by the employer, it being contended (a|s it 
was and mav again be contended in the instant 
case) that at the time the guardian filed her first 
petition, the Industrial Commission had lost juris¬ 
diction, and that all proceedings had theremider 
were in excess of jurisdiction. It was further Con¬ 
tended by the employer that in its original petition 
it had put in issue the question of the competency of 


i 


i 
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the employee, and evidence was taken on the sub¬ 
ject, and findings were made thereon, and that the 
question was res ad judicata when on the 10th day 
of January 1925 the said guardian sought to have 
the matters inquired into. 

In deciding that case, the court said: 

(1) The petitioner calls to our attention 
finding No. 2 (of findings and award of Oc¬ 
tober 27, 1922,) and argues that the finding 
has the same meaning as though it were 
written: 

“No disabilitv sustained bv defendant (to 
wit, his incompetency) beyond that compen¬ 
sated Under finding No. 3 hereof was caused 
by said injury.” 

We do not so understand the finding, but 
if it is to be so read it carries the petitioner 
( employer ) too far. The award spoke as 
of the! date of the filing of the application. 
If the award is to be read as the petitioner 
would have us read it, it then shows on its 
face that the commission teas entering an 
award against an incompetent person who 
had not been and was not represented by a 
guardian. The award would thus be self- 
destructive, as it would show on its face that 
the rights of the employee had not been 
protected. 

* * * The time within which he 

(guardian) must act is by the terms of the 
statute limited onlv as from the date of the 
guardian’s appointment. 

In 34 C. J. 292, § 506 it is said: “Legal 
disabilitv, such as * * * insanitv, of a 

7 * 7 
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party against whom a judgment is improyi- 
dently rendered without regard to such dis¬ 
ability, is ground for opening or vacating 
such judgment. ” 

The same question has been directly Ad¬ 
judged in this state. Winslow v. McCarthy, 
39 Cal. App. 337, 178 P. 720. The sai^e 
principle was involved, although the ground 
of attack was for some other irregularity jin 
a large number of other cases. Smith v. 
Brat man, 174 Cal. 518, 163 P. 892, and cases 
cited. In the case entitled Estate of Ro$s, 
140 Cal. 282 at page 287, 73 P. 976. 977, Mr. 
Justice Lorigan, speaking for the 
said: 

4 ‘ Courts are always inclined to be liberal 
in relieving parties laboring under a dis¬ 
ability from the effects of a decree which 
appears to be unjust, and which deprives a 
party of his rights, and the lower court is 
warranted in vacating it upon diligent ap¬ 
plication and a reasonable showing.” 

In the instant case the question of dili¬ 
gence is covered by the provisions of tjhe 
statute “no limitation of time provided by 
this Act shall run against any such person 
under 21 years of age or incompetent, un¬ 
less and until such guardian or trustee is 
appointed.” As to a reasonable showing, 
it is sufficient to state that the showing v^as 
full and complete. (Italics supplied.) 

The court found no error in the record of t'jie 
above case and affirmed the award of the Industrial 
Commission of January 20, 1926. 
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The following- additional eases also appear to be 
in point: 

If the injured employee was a minor, under the 
terms of the 1 California Workmen’s compensation 
law, at the-time of the first application for compen¬ 
sation and hearing thereon, wherein she was not 
represented bp guardian, she had the right incident 

to her minoritv to disaffirm the award of the com- 

* 

mission rendered in such proceeding within a rea¬ 
sonable time after reaching majority. GouaniUou 
v. Industrial Accident Commission, 193 Pac. 937 
(Calif. 1920). 

In another case in point the employee was work¬ 
ing for Swift & Company and was struck on the 
head near the right temple by the lever of a meat 
trailer in October 1927. He continued to work. 
For six months the injury appeared trivial. He 
had frequent spells and had to quit in August 1928. 
On November 20, 1929, the county court adjudged 
him an incompetent and appointed his wife as 
guardian. On October 11, 1930, his guardian filed 
a claim for compensation with the State Industrial 
Commission of Oklahoma. It was contended that, 
since the accident occurred in October 1927 and the 
claim was not filed with the Industrial Commission 
until October 11, 1930, the claim was barred by the 
Statute of Limitation. Held that bv reason of sec- 
tion 7334 the statute of limitation would not run 
from the time the respondent became mentally in- 
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competent, about six months after the accident,| to 
the time his guardian was appointed on November 
20,1929, and that the claim was not barred. Suiift 
<f* Co. v. State Industrial Commission, 17 Pac. (2jd) 

j 

435, decided by the Supreme Court of Oklahoma, 
March 15tli, 1932. | 

See also Minturn v. Procter & Gamble Mfg. (Jo., 
172 Pac. 17 (Kans. 1918) ; Fogarty v. Dept, of In¬ 
dustrial Relations of California, 273 Pac. 791 
(Calif. 1928); Matlock v. A. Lesclien & Sons Ripe 
Co., 43 S. W. (2d) 871 (Mo. 1931). | 

Our research revealed no decisions holding kd- 
verselv in principle to the foregoing cases. 

It is respectfully contended that in view of the 
above cases, and by reason of the provisions of Sec¬ 
tion 13 (c) of the compensation law, and the <jwi- 
deuce in this case which appellees accepted in \the 
bill filed by them in the court below and which 
clearly established the insanity of Robert Bemkett 
from and after the date of injury on April 6,1^30, 
the claim tiled by Bennett on Julv 1,1931, the cbm- 
pensation proceedings thereon, and the compensa¬ 
tion orders filed therein by the deputy comipis- 
sioner on April 19, 1932, and on June 14, 1932, |are 
entirely void as found by the deputy commissioner 
in the compensation order filed June 5, 1934, jmd 
that said compensation order of June 5, 1934, |vas 
in all respects “in accordance with law”, ^ n d 
should have been affirmed by the lower Court. \ 
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Appellant Spindler’s assigned error numbered 1 

It is respectfully submitted that the finding of 
fact filed by the deputy commissioner on June 14, 
1932, did not decide the question of Robert Ben¬ 
nett’s mental incompetency so as to prejudice or 
bar the claim of his duly constituted Committee. 
A reading of the findings of fact contained in the 
Compensation Order of June 14, 1932, and upon 
which the order of the deputy commissioner was 
based, fails to disclose that in reaching a conclu¬ 
sion the commissioner considered any testimony 
that was adduced at that hearing relative to Ben¬ 
nett's mental condition. The statement contained 
in the order of that date “that the claimant failed to 
prove that he is mentally incompetent" (R. 46), 
is not such a conclusion as would bar a determina¬ 
tion of this question on its merits. It is an elemen¬ 
tary principal of law that an order which deter¬ 
mines a matter, when not supported by facts or 
evidence, is without force or effect. The above- 
quoted portion of this order not being a “finding of 
fact 7 ’ of the deputy commissioner, based on compe¬ 
tent testimony, but merely a statement of opinion of 
the commissioner, remotely connected with the pro¬ 
ceedings of June 7,1932, by certain extraneous and 
irrelevant comment of the parties, cannot be re¬ 
garded as of i any significance or consequence in¬ 
sofar as the question of the finality of that order 
is concerned i with respect to Bennett’s mental 
condition. 


31 


Appellant Hoage’s assigned errors numbered 1, 2, aijid 3 
and appellant Spindler’s assigned errors numbered $, 9, 
and 10 


In dealing with the above stated assigned errors, 
this Court’s attention is invited to the fact thatjthe 
appellees herein did not raise the question of | the 
jurisdiction or authority of the deputy comikiis- 
sioner (as was alleged in their bill) to hear and de- 
termine the claim for compensation filed by 'the 
Committee on July 7,1933, at the hearing of March 
16, 1934. The issue at that hearing to which ap¬ 
pellees raised no objection was on the questioij of 
whether Robert Bennett was mentally incompetent 
as of the date and prior to the filing of the first 
claim for compensation. Counsel respectfully 
contend that the conduct and admissions of 


the appellees at the hearing of March 16, 1934, 
estopped them from relying on the defense of res 
judicata as to the question of the mental incom- 
petency of Bennett. Although it has been said t|iat 
when a cause has been once fairly tried it ought inot 
to be tried again even if the parties are willing, it 
nevertheless is a general rule that a party entit|led 
to claim the benefit of a former judgment may 
waive or estop himself from asserting such rigjht. 
So where a party is guilty of laches in settingiup 
the defense of res judicata, or joins issue on |he 
same question settled by the judgment, or volun¬ 
tarily opens an investigation of the matters which 
he might claim to be concluded by it, or makes j an 
admission of record inconsistent with the fornier 


i 
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judgment he will be held to have waived the bene¬ 
fit of the estoppel and the case may be determined 
as if no such former judgment had been rendered. 
34 C. J. 749, 758. 

In connection with this statement the Court’s 
attention is directed to the following colloquy taken 
from the hearing of March 16, 1934 (R. 41). 

By the deputy commissioner: 

* * i* The hearing at this time is being 

held for the purpose of determining whether 
or not the statutory limit of one year from 
the date of payment of last compensation is 
holding in this case by reason of the fact that 
the claimant alleges, that the claimant 
herein at that time—not the claimant, but 
Robert Bennett, was mentally incompetent 
at the time the original claim was filed and 
the original hearing held: Does that state 
the facts ? 

Mr. Doxovax. I think so. 

Mr. Myers. That is all right . 

The Deputy Commissioxer. And it is 
understood at this hearing that the question 
of mental incompetency at that time will be 
the only question to be presented before this 
hearing and if it is found by the deputy com¬ 
missioner that the claimant was mentally 
incompetent, at that time the case will be set 
for further hearing on the merits of the case. 
Is that correct ? 

Mr. Myers. That is what I understand to 
be the\procedure. (Italics supplied.) 

No objection was made at that time by the appel¬ 
lees to the hearing proceeding as outlined by the 
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deputy commissioner, nor did the appellees bon- 
tend or even suggest that the question of Bennett’s 
mental competency was res judicata. Testimony 
was taken, clearly showing the mental condition of 
Bennett, and the appellees introduced evidence to 
contradict the testimony offered by the Committee. 
Only at the conclusion of the hearing afteii all 
the testimony was in and all the witnesses on both 
sides had been heard, did the appellees question! the 
right of the deputy commissioner to determine! the 
issue of Bennett’s mental condition; only then 
maintaining that the question before the deputy 
commissioner w r as res judicata. In that, we I re¬ 
spectfully submit the appellees were too late, and 
by their conduct at the hearing they were estopped 
to question the jurisdiction of the deputy commis¬ 
sioner, or to offer the defense of res judicata on 
this point. | 

The action of the Court below in overruling the 
appellants’ motions to dismiss the appellees’ Jbill 
for injunction was based upon the most technical 
grounds, and on a strained and narrow interpreta¬ 
tion of the Compensation Law. The Supreme 
Court of the United States has stated that the Com¬ 
pensation Law should be liberally construed in 
favor of the injured worker or his dependents. See 
B. & 0. Steamship Co. v. Norton, 284 U. S. 408 gnd 
Fidelity and Casualty Co. of N. Y. v. Burris j 61 
App. D. C. 228. j 

In this connection w r e invite the court ’s attention 
to the case of Ames v. Department of Labor dnd 
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Industries, 30 P. (2d) 239, decided by the Supreme 
Court of Washington, March 7, 1934. That case 
arose under the Washington State Workmen’s 
Compensation Law, which contained no provision 
tolling the statute of limitations in cases of insan¬ 
ity. The syllabus of that case stated that— 

Where Department of Labor and Indus¬ 
tries, acting ex parte, rejected compensation 
claim for insufficient proof while claimant 
was insane and committed to state hospital, 
claimant, after restoration of civil rights, 
held entitled, under equitable principles, to 
rehearing of compensation claim, notwith¬ 
standing statute of limitation had run (Rem. 
Rev. Stat. Sec. 7697). 

The Court, speaking through Mr. Justice Tol- 
man said (p. 241): 

The question here presented must, we 
think, rest upon broad equitable principles 
rather than upon the strict terms of any 
statute. 

At common law while a judgment .might 
be taken against an insane person, yet equity 
would grant relief upon a sufficient showing 
that an injustice had been done or, in other 
words, such a judgment was not void and 
could not be set aside upon collateral at¬ 
tack, but, upon a proper showing of a meri¬ 
torious defense, equity would grant relief. 
Pollock v. Horn , 13 Wash. 626, 43 P. 885, 52 
Am. St. Rep. 66; Haines v. West, 101 Tex. 
226, 105 S. W. 1118, 130 Am. St. Rep. 841; 
Stigers v. Brent, 50 Md. 214, 33 Am. Rep. 
317. 
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(2) The distinctions between actions! at 

law and actions in equity have so far b^en 
abolished in this state as to permit of equi¬ 
table defenses in law actions and, of course, 
the granting of equitable relief in action^ at 
law. Certainly the department, like [the 
courts, must consider equitable rules\ in 
all proper cases. j 

The general policy of our laws is to pro¬ 
tect those ivlio are unable to protect them¬ 
selves and equitable doctrines grew natu¬ 
rally out of the humane desire to relieve ten¬ 
der special circumstances from the harsh¬ 
ness of strict legal rules. Our Legislature 
has alwavs been well advised of the uses and 
purposes of equity and it would be abhorrent 
and contrary to established public policy to 
hold that the Legislature intended bv the 
limitations in the industrial insurance act to 
permit the department to deal ex parte with 
a workman’s claim and deny his just rights 
unheard while he was known to be non com¬ 
pos mentis. * * * 

(3) We think the petition for rehearing, 
which is a direct attack upon the judgment 
denying the claim, together with its support¬ 
ing affidavits, presented sufficient facts to 
warrant equitable relief. The petition shows 
that the department acted ex parte while the 
claimant was known to it to be insane. The 
claimant was in no condition to be heard or . 
to give testimony. His supporting witnesses 
apparently were not discovered by the de¬ 
partment and hence the finding that there 
teas a lack of proof is in truth and in equity 
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unjustifiable. The character of the proof 
disclosed by the petition and supporting affi¬ 
davit is such as is generally received and 
considered by the department to be suffi¬ 
cient. 

We hold therefore that there was suffi¬ 
cient showing to warrant relief on equitable 
grounds and the judgment of the trial court 
is therefore affirmed. (Italics supplied.) 

In closing we borrow the language of this Court, 
taken from the case of Standard Accident Insur¬ 
ance Co. v. Hoage, 62 App. D. C. 245, 247, in which 
it was said: 

It has been repeatedly observed that the 
compensation laws are remedial in charac¬ 
ter, seeking to accomplish a humane purpose 
and that their determination should be lib¬ 
erally construed. * * * This liberalitv, 

we think, should not only be indulged in 
applying the remedies provided for, but in 
determining what legal entities may claim 
the benefit of those remedies. 

CONCLUSION 

This Honorable Court has before it for review 
a case involving the rights of a man hopelessly in¬ 
sane in consequence of severe injury he sustained 
in the course of his employment and for which the 
compensation carrier (one of the appellees here¬ 
in) has paid the sum of $170.30 as compensation, 
and it is respectfully submitted that this matter 
should not be decided on mere technical grounds 
as was done in the Court below, but that it should 
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be decided upon the broad principles of equity bnd 
justice. ! 

It is respectfully submitted from the foregoing 
that the Court below erred in overruling the ipo- 
tions to dismiss, not only in its conclusion of law 
but also in its conclusion of fact. j 

We respectfully submit that the judgment of the 
Court below should be reversed, and it is so urgfed. 
Respectfully submitted. 
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Terminal Refrigerating & Warehousing Company, 
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BRIEF ON BEHALF OF APPELLEES 


STATEMENT OF THE CASE 

Appellants, Deputy Commissioner for the District 
of Columbia Employees’ Compensation Commission 
and Margaret L. Spindler, committee for Robert 
Bennett, non compos mentis, are seeking to ha^e set 
aside a final decree of the Supreme Court ojf the 
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District of Columbia entered November 14, 1934, 
granting a permanent injunction against the Deputy 
Commissioner from enforcing his compensation order 
filed June 5, 1934, in whole or in part, on the ground 
that said order was not in accordance with law. 

On April 6, 1930, Robert Bennett, while employed 
by the Terminal Refrigerating & Warehousing Com¬ 
pany, a corporation, was struck on the head by some 
falling timber, causing a fracture of the skull, re¬ 
quiring an operation for the removal of an extradural 
blood clot. 

As a result of this injury, said employee suffered 
temporary total disability from April 7th, 1930, to 
June 15th, 1930, inclusive, a period of 10 weeks, for 
which he was paid compensation voluntarily by the 
Indemnity Insurance Company of North America, in¬ 
surance carrier for the employer, at the rate of $17.03 
per week. He returned to work June 16th, 1930, and 
was paid by his employer regular wages of $28.00 
per week until June 20, 1931, when he stopped work. 

On July 1st, 1931, said employee filed formal claim 
with the Deputy Commissioner for compensation and 
medical benefits on the ground of recurring disability. 
A hearing was held on September 22, 1931, at which 
the appellee insurance carrier raised the objection 
that the statute of limitations barred the filing of the 
claim and the Deputy Commissioner was without 
jurisdiction to hear the case. The Deputy Commis¬ 
sioner then continued the hearing, subject to call 
(R. 10), for the purpose of permitting claimant and/ 
or his attorney to introduce evidence of his mental 
incompetence (R. 15). 

After the lapse of seven months, on April 19, 1932, 
the Deputy Commissioner filed an order (R. 13) find- 
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ing among other things that ‘‘no evidence yas of¬ 
fered to show that the limitation of time set forth in 

i 

section (13) (a) of the act should be set asjde be¬ 
cause of mental or other incompetency and no other 
evidence was adduced to justify the further consid¬ 
eration of the claim,” and rejecting the claim l^ecause 
it had not been tiled within one year from the [late of 
last payment of compensation. Said order with its 
findings of fact and rejection became final thirtjy days 
thereafter, no appeal having been taken in accordance 
with section 21 (b) of the act (R. 41). j 

Said employee was placed on vacation status! by his 
employer on June 20th, 1931, for fear that his dizzy 
spells would cause him to fall and injure himself 
(R. 35), but received full pay of $28.00 per week 
until November 18, 1931, and $17.00 per week there¬ 
after until May 19, 1932. 

Upon an application for rehearing and modification 
of the original compensation order, a second hearing 
was held on June 7, 1932, at which the appellee in¬ 
surance carrier raised objection thereto dn the 
ground of lack of jurisdiction under section j 13 of 
the act. j 

On June 14, 1932, the Deputy Commissioned filed 
an order (R. 45) finding, among other thingi, that 
“the claimant was earnestly requested by the em¬ 
ployer to file his claim and establish his comjpensa- 
tion status”; that “he had just neglected to mdke his 
claim”; and “that the claimant had knowledge of 
the fact that claim should have been filed withjin the 
year limit” and again rejecting the claim cjn the 
ground that he “had failed to prove that he ii men¬ 
tally incompetent or that he had been estopped from 
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filing his claim for compensation.” Said order with 
its findings of fact and rejection became final thirty 
days thereafter, no appeal having been taken in ac¬ 
cordance with section 21 (b) of the act (R. 41). 

On June 9th, 1933, more than three years after the 
accident, said employee was adjudged to be of un¬ 
sound mind by a jury in the Supreme Court of the 
District of Columbia, Lunacy Xo. 15159, and Mar¬ 
garet L. Spindler, a daughter, was appointed com¬ 
mittee of the person and estate of said Robert Ben¬ 
nett, on June 12, 1933. 

On July 7, 1933, said committee filed a claim for 
compensation and medical benefits for her said ward, 
the employee, and a third hearing was held by the 
Deputy Commissioner on March 16, 1934, at which 
objection was raided to the jurisdiction of the Deputy 
Commissioner to hold the hearing on the ground 
(R. 106) that the matters before the Deputy Commis¬ 
sioner, including the question of mental competency, 
were res judicata, having been decided in the prior 
two orders entered April 19, 1932, and June 14, 1932. 

Despite this objection, testimony of medical and 
lay witnesses was taken on the question of the em¬ 
ployee's mental incompetencv (R. 46 to 105), as a re¬ 
sult of which the Deputy Commissioner filed an order 
June 5, 1934, finding that mental incompetency existed 
from April 6th, 1930, the date of the injury, to the 
time of the order and still continued, and declaring 
the compensation proceedings of September 22, 1931, 
and June 7, 1932, and the compensation orders of 
April 19, 1932, and June 14, 1932, void and of no force 
and effect (R. 109). Compensation was awarded at 
the rate of $17.03 per week for the period not covered 
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by the payment of compensation and wages and Medi¬ 
cal, hospital and other treatment directed (R. lib). 

Appellees thereafter filed their bill of complaint 
with the Supreme Court of the District of Columbia 
alleging that the Deputy Commissioner was without 
general or special authority or power under the act 
to grant a third hearing or to revise his findings of 
fact theretofore made, or to void and vacate his Com¬ 
pensation orders of April 19, 1932, and June 14, [1932, 
or to readjudicate settled issues of fact and direct 
an award containing new determinations of fa<?t on 
matters res judicata, and that accordingly the third 
compensation order of June 5, 1934, was 4 ‘not ifi ac¬ 
cordance with law.” 

Appellants filed motions to dismiss and, after tear¬ 
ing the parties, the lower court filed an opinioij (R. 
113) sustaining the contention of appellees. A decree 
was signed November 14, 1934, permanently enjoin¬ 
ing the enforcement of the award, and from that de¬ 
cree, this appeal was taken. 


Questions Involved 

This Court, in passing upon the validity of the 
compensation order and award filed June 5, 19^4, is 
asked to consider and determine the following points: 

(1) Was the question of the mental competency of 
Robert Bennett passed upon by the Deputy Commis¬ 
sioner at the two prior hearings on September! 22, 

1931, and June 7, 1932? 

(2) Did the compensation orders filed April 19, 

1932, and June 14, 1932, become res judicata ajs to 
the question of mental competency? 

(3) Did the Deputy Commissioner have authority 
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or power under the statute, in the absence of any 
finding of fraud, to void and set aside the compensa¬ 
tion proceedings of September 22, 1931, and June 7, 
1932, and to vacate and hold of no force and effect the 
compensation orders of April 19, 1932, and June 14, 
1932 f 

We submit, in answering the questions, that the 
mental competency of Robert Bennett was determined 
by the Deputy Commissioner, and became res judi¬ 
cata and that no appeals having been taken from the 
two prior compensation orders, the Deputy Commis¬ 
sioner was without power to void or vacate his own 
orders. 

Sections of Compensation Act Involved 

Section 13(a) The right to compensation for dis¬ 
ability under this Act shall be barred unless a claim 
therefor is filed within one year after the injury, and 
the right to compensation for death shall be barred 

unless a claim therefor is filed within one vear after 

* 

the death, except that if payment of compensation has 
been made without an award on account of such in¬ 
jury or death a claim may be filed within one year 
after the date of the last payment. Such claim shall 
be filed with the deputy commissioner in the compen¬ 
sation district in which such injury or such death 
occurred. 

(b) Notwithstanding the provisions of subdivision 
(a) failure to file a claim within the period prescribed 
in such subdivision shall not be a bar to such right un¬ 
less objection to such failure is made at the first hear¬ 
ing of such claim in which all parties in interest are 
given reasonable notice and opportunity to be heard. 


(c) If a person who is entitled to compensation un¬ 
der this Act is mentally incompetent or a minor, the 
provisions of subdivision (a) shall not be applicable 
so long as such person has no guardian or other iauth- 
orized representative, but shall be applicable in the 
case of a person who is mentally incompetent j or a 
minor from the date of appointment of such guajrdian 
or other representative, or in the case of a minor, if 
no guardian is appointed before lie becomes of age, 
from the date he becomes of age. 

Section 21(a) A compensation order shall become 
effective when filed in the office of the deputy coihmis- 
sioner as provided in section 19, and, unless proceed¬ 
ings for the suspension or setting aside of such prder 
are instituted as provided in subdivision (b) oj this 
section, shall become final at the expiration of the 
thirtieth day thereafter. 

(b) If not in accordance with law, a compensation 
order may be suspended or set aside, in whole jor in 
part, through injunction proceedings, mandatory or 
otherwise, brought by any party in interest against 
the deputy commissioner making the order, and insti¬ 
tuted in the Federal district court for the judicial 
district in which the injury occurred (or in thp Su¬ 
preme Court of the District of Columbia if the injury 
occurred in the District). The orders, writs, and pro¬ 
cesses of the court in such proceedings may run, be 
served, and be returnable anywhere in the United 
States. The payment of the amounts required by an 
award shall not be stayed pending final decision in 
any such proceeding unless upon application for an 
interlocutory injunction the court, on hearing, after 
not less than three days’ notice to the parties in inter¬ 
est and the deputy commissioner, allows the st^v of 
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such payments, in whole or in part, where irreparable 
damage would otherwise ensue to the employer. The 
order of the court allowing anv such stay shall con- 
tain a specific finding, based upon evidence submitted 
to the court and identified by reference thereto, that 
such irreparable damage would result to the em¬ 
ployer, and specifying the nature of he damage. 

(c) If any employer or his officers or agents fails to 

comply with a compensation order making an award, 

that has become final, anv beneficiarv of such award 

• « 

or the deputy commissioner making the order, may 
apply for the enforcement of the order to the Federal 
district court folr the judicial district in which the in¬ 
jury occurred (or to the Supreme Court of the Dis¬ 
trict of Columbia if the injury occurred in the Dis¬ 
trict). If the court determines that the order was 
made and served in accordance with law, and that 
such employer or his officers or agents have failed to 
comply therewith, the court shall enforce obedience 
to the order by writ of injunction or by other proper 
process, mandatory or otherwise, to enjoin upon such 
person and his officers and agents compliance with the 
order. 

(d) Proceedings for suspending, setting aside, or 
enforcing a compensation order, whether rejecting a 
claim or making an award, shall not be instituted 
otherwise than as provided in this section and sec¬ 
tion 18. 


ARGUMENT 

I. The Question of Bennett’s Mental Competency 

Was Res Judicata 

The doctrine as to res judicata in federal jurisdic¬ 
tions is well stated in Southern Pac. Railroad v. U. S ., 


168 U.S. 1, 18 Sup. Ct. Rep. 18, 42 L. ed. 355. jin the 
opinion in that case, Mr. Justice Harlan said: j 

4 ‘The general principle announced in nuitaerous 
cases is that a right, question or fact distinctly 
put in issue and directly determined by aj court 
of competent jurisdiction, as a ground of | recov¬ 
ery, cannot be disputed in a subsequent suit be¬ 
tween the same parties or their privies; anfl even 
if the second suit is for a different cajise of 
action, the right, question or fact once so [deter¬ 
mined must, as between the same parties oj" their 
privies, be taken as conclusively established, so 
long as the judgment in the first suit remaiins un¬ 
modified. ” 

To the same effect is Baker v. Cummings, 181 
U. S. 117, 124, 21 S. Ct. Rep. 578, 45 L. ef 776, 
Nalle v. Oyster, 230 U. S. 165, 181, 33 Sup. Ct. 
Rep. 1043, 1047, 57 L. ed. 1439, District qf Co¬ 
lumbia v. Brewer, 32 App. D. C. 388, 391, Car- 
mody v. Simp son-Sullivan Co., 44 App. D. C. 39, 
42, Hines v. Welch, 57 App. D. C. 371, 376.1 

The doctrine rests upon the ground that the j party 
affected, or some other party with whom he| is in 
privity, has litigated, or had an opportunity t|o liti¬ 
gate, the same matter in the former action in aj court 
of competent jurisdiction. Postal Telegraph v.i New¬ 
port, 247 U.S. 464; Oklahoma v. Texas, 256 U^S. 70. 

In the case at bar, the claimant, represented by 
counsel and accompanied by relatives, had two op¬ 
portunities to present evidence of mental incbmpe- 
tency which would excuse him from the statutory re¬ 
striction of the compensation act. At each of the two 
prior hearings, where objection was raised to con¬ 
sideration of the claim for additional compensation 
because barred by the one-year limitation provision 
of the act, the claimant and his counsel were con- 
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fronted with the requirement of proving mental in¬ 
competency in order that the Deputy Commissioner 
might have jurisdiction to consider the case. 

The first hearing on the claim filed July 1, 1931, 
was held by the Deputy Commissioner on September 
22, 1931. The question of sanity was raised (R. 6): 

“Mr. Kaufmann. The point is that there is a 
claim made here that there is some doubt as to 
his sanity at the present time.” 

Upon objection by the appellee insurance carrier 
that the Statute of Limitations in section 13 (a) of 
the act had barred the claim, the Deputy Commis¬ 
sioner read into the record the provisions of Section 
13 tolling the limitation period if mental incompe¬ 
tency exists, and said (R. 9): 

“With this objection raised at this time it is 
almost an objection that bars the Deputy Com¬ 
missioner from taking jurisdiction unless it can 
be proven that the claimant in the case was men¬ 
tally incompetent.’’ 

*" * » * 

“Mr. Kaufmann. And you feel that this section 
of the act does preclude any entry here of a 
claim at this time based on a recurrence, and this 
is a definite statute of limitation and precludes 
you from considering this case? 

“The Deputy Commissioner. Unless you find 
that the man is mentally incompetent.” 

With this unequivocal announcement, the Deputy 
Commissioner then continued the hearing subject to 
call when the claimant was ready and prepared to 
proceed (R. 10). 

It later developed that the employer also told the 
claimant and his family he must re-open his case on 
the basis of mental incapacity (R. 37), (R. 78). 
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Nothing* further was done by the claimant ojr any 
person on his behalf, although Mr. Joseph A. feauf- 
mann, an attorney, John B. Bennett, son pf the 
claimant, and Mrs. Marie Hoffner, a niece, werej pres¬ 
ent at the first hearing. 

The Deputy Commissioner, after waiting | seven 
months for some action on behalf of claimant in ac¬ 
cordance with the explanation that he gave claimant 
and those parties present with him at the first;hear¬ 
ing, filed an order on April 19, 1932, in which jie set 
forth his findings of fact concerning the injurjr and 
disability and payment of compensation and (R 14): 

“that at the hearing the employer’s insurance 
company raised objection to the claimant’s rights 
to further compensation and medical treatment 
on the ground that no claim was filed therefor 
within one year after the date of the last) pav- 
ment of compensation; that no evidence was of¬ 
fered to show that the limitation of tilde set 
forth in section (13) (a) of the Act should fce set 
aside because of mental or other incompqtency 
and no other evidence was adduced tendijig to 
justify the further consideration of the claim.” 

The claim was then rejected, upon those findings 
of fact, on the ground that the claimant had faded to 
file the same within the period limited by statute. 
This order became final on May 19, 1932, no appeal 
having been taken therefrom. 

Nothing further was then heard from claimant or 
any person on his behalf until a petition was filed 
(R. 19) asking that the case be re-opened and re¬ 
consideration given to the original claim. A sqcond 
hearing was then held on June 7, 1932, at which the 
Deputy Commissioner announced (R. 15) that 
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4 'the basis of disallowance of compensation was 
that the claim had not been filed within the 
proper period of one year after the date of the 
payment of last compensation, and it was under¬ 
stood at the hearing that the claimant would he 
given an opportunity, the claimant or his attor¬ 
ney, to introduce evidence with relation to the 
mental incompotency of the claimant to file a 
claim so that if there should be anything of this 
character the case should be given consideration 

on this basis.” (Italics ours.) 

* * • * 

(R. 23.) '‘The Deputy Commissioner (inter¬ 
posing). Just a moment. I would like to hear 
testimony with reference to the payment made 
by the employer subsequent to June 30, 1931, as 
well as the physical condition of the claimant 

(Italics ours.) 

* * * * 

(R. 24) "Mr. Fitzgerald. I understand that 
the only thing you care to hear about is as to 
the physical condition of the patient and, like¬ 
wise, the subsequent payments being made.” 
(Italics ours.) 

Thereupon testimony on the physical condition of 
the employee was given by Dr. John J. Shugrue, a 
witness for the claimant, and his attending physician 
since the date of the accident, who had seen him 
many times (R. 25). 

"A. Well, his condition now I would say is the 
result of the injury to his skull and brain, that 

is, dating from the time of his injury. 

* * * * 

(R. 26) "A. Well, the physical examination, so 
far as the nervous system is concerned, what we 
can see, is negative except for his left ear. 
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“Then there are the objective signs of the 
operation, the hole in his skull, and so fofth. 

“As is often the case, usually the case, no mat¬ 
ter how severe the injury, it is rather difficult to 
later bring out objective signs, that is, looses of 
sensation, paralysis of different muscles, j weak¬ 
ness of them, and so forth, but they have this 
sequela which we know present and are sufficient 
to disable the man that has been injured and, in 
his case, they are the symptoms I have men¬ 
tioned. 

“Q. Your conclusion is he is disabled from 
any, or from doing any remunerative worlt? 

“A. Yes; and, as I say, they are all subjective 
symptoms. 

By the Deputy Commissioner: 

“Q. What is his mental condition, Doctor? 

“Mr. Myers. I object to the question ofj men¬ 
tal condition. There has been no question Raised 
here of his mental condition. 

“The Deputy Commissioner. I am raising the 
question. 

“Mr. Fitzgerald. I think that ive can go into 
the whole disability of this yuan. 

“The Witness. As far as his mental condition 
is concerned, I personally do not propose to go 
into that myself except inasmuch as I do not pose 
as a psychiatrist and believe in standing oi}. safe 
ground. 

“All I can testify is that from what I! have 
seen, his lack of stability, we will say, his Ihead- 
aehe is sufficient, to my mind, to produce his dis¬ 
ability.’ ’ (Italics ours.) 

* # * # 

(R. 27) “Q. Are you in a position to say that 
this particular claimant is suffering from any 
form of epilepsy? 

“A. I do not think he is. 

“Q. Yffiur statement then is that his present 
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condition, as far as your examination is con¬ 
cerned, is that he is suffering with persistent, 
headaches and seems unstable as a residual ef¬ 
fect of the severe skull injury he received, from 
the standpoint of physical work? 

4 4 A. Skull injury and brain injury particu¬ 
larly; yes. 

* * * * 

(R. 28) 4k Q. Now, that group of symptoms 
and conditions you have described, all go to sub¬ 
stantiate your opinion that this man is not able 
to do any physical work at this time? 

“A. I should feel so. 

44 Q. Now, Doctor, if you were called upon to 
go upon the 'stand—I may be wrong in remem¬ 
bering what you said but I understood you to say 
that you do not feel yourself qualified as a 
psychiatrist. You are a neurologist and you do 
not qualify as a psychiatrist, as I understand it. 
You would not testify as to his mental incompe¬ 
tency at this time? 

“A. I could say this much: That his trend of 
symptoms he has following this accident are not 
due to any psychosis antedating the accident; but 
what we would term his symptoms would be post- 
traumatic and his trend of symptoms which have 
an organic basis. I could say that much and I 
feel that whatever psychiatrist you would have 
examine him would come to the same conclusion. 

44 Q. Yes. Now, explanations and statements 
to this man can be understood and assimilated, as 
far as he is concerned? 

“A. He has been a little sloiv to cooperate, but 
I should feel, as far as we know, there is no in¬ 
sanity; I would say that he is not insane. 

(Italics ours.) 

* • • • 

(R. 30) 4 4 The Deputy Commissioner. I thought 
you might have some questions to ask the doctor 


( 
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after the claimant has testified, as to his piental 
ability to do things, transacting business, hnd as 
to the permanency of this. 

“Mr. Fitzgerald. Yes. Will vou wait a few 

minutes, Doctor ?” 

* * * * 

(Although Dr. Shugrue remained until die con¬ 
clusion of the hearing, he was not recalled jbv the 
Deputy Commissioner or by claimant’s counsel to 
give further testimony.) 


Thereupon the claimant was personally swop and 
testified in his own behalf (R. 30-33). His evidence 
disclosed that he was able to remember wlien he 
went back to work, what type of work he die. after 
the injury, how long he received money from his 
employer, how much he was paid per week, a]nd his 
reasons for not filing his compensation claim i^i time. 


(R. 32) “Q. Then, why did not you file a 
claim for compensation before you did? 

“A. That is what I ought to have done, but I 
did not do it; I just let it go from day to day, 
putting it off.” 

It will be seen from the examination of the njiedical 
and lay evidence at this second hearing that tlie only 
reason for the hearing was the production of proof 
of mental incompetency which was the only ba sis on 
which the Deputy Commissioner had a right to con¬ 
sider the original claim. The claim would be j other¬ 
wise barred bv the statute of limitations in section 13 
of the Act. Following the first hearing, the claimant 
knew and his attorney knew and his relative^ knew 
that proof of mental incompetency was required to 
remove the bar. 

When the second hearing was opened, the deputy 
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Commissioner announced the purpose of the hearing 
and then with the concurrence of attorney for claim¬ 
ant definitely raised the question of mental compe¬ 
tency (R. 26). 

As mental incompetency was the only basis for 
jurisdiction and as the question was distinctly put in 
issue by both the Deputy Commissioner and counsel 
for claimant, we submit that the question was one 
properly adjudicated by the Deputy Commissioner in 
his order filed June 14, 1932, where he found (R. 45- 
46), among other things,— 

“* * * that 'the claimant was paid wages for 
services rendered from June 12, 1930, to Sep¬ 
tember 30, 1930, and for part time services ren¬ 
dered from approximately January 1, 1931, to 
June 19, 1931, at which time he was placed upon 
a vacation status at full pay and was paid on 
this basis up until November 18, 1931 * * *; that 
the employer testified that when the status was 
changed on November 18, 1931, to that of a com¬ 
pensation rate that this amount was being paid 
to assist the claimant until his claim was passed 
upon and until such time as an allowance of 
compensation should be made to him by the Com¬ 
mission ; that the claimant was earnestly re¬ 
quested by the employer to file his claim and es¬ 
tablish his compensation status at that time, and 
that the claimant had been notified bv the em- 
plover on subsequent occasions that he should 
make claim for compensation; that the claimant 
testified that he had just neglected to make his 
claim, and the deputy commissioner now finds 
that the claimant had knowledge of the fact that 
claim should have been filed within the vear 
limit and within a period of time which would 
have brought his claim within the provisions of 
the Act: that the claimant, through his own neg- 




lect, failed to make claim for compensation 
within the statutory limit of one year, and that 
he was not estopped by any action of tlje em¬ 
ployer from making such claim.” 

Whereupon the Deputy Commissioner (R. 4j6) re¬ 
jected the original claim as tiled July 1, 1931, | again 
for the reason— 

“That the claimant failed to prove that lie is 
mentally incompetent or that he had been es¬ 
topped from filing his claim for compensation by 
any action of the employer as alleged.’’ (italics 
ours.) 

i 

The aforesaid order of June 14, 1932, conclusively 
discloses that the issue of mental incompetendy was 
before the Deputy Commissioner when he prepared 
his findings of fact to the effect that the failure to file 
was due to neglect and that the claimant was not men¬ 
tally incompetent. 

The burden of proving mental incompetency was 
upon the claimant, in view of the general presumption 
of sanity. It is a universal rule that everyone is pre¬ 
sumed to be sane and of sound mind until th^ con¬ 
trary appears. This presumption applies to criminal 
prosecutions in which every person is presumed to 
possess a sufficient degree of reason to be responsible 
for his criminal acts. Davis v. United States, 160 
U.S. 469, 40 L. ed. 499, 16 Sup. Ct. Rep. 353, kill v. 
United States , 22 App. D. C. 395, 407. This same 
presumption is applicable to the execution of a will 
or a contract, or the ability to contract, and td mar¬ 
riage. It also applies to the person who commits 
suicide. Ritter v. Mutual Life his. Co., 169 U.»p. 139, 
42 L. ed. 693, 18 Sup. Ct. Rep. 300, Shipman \if. Pro¬ 
tected Home Circle , 174 N.Y. 398, 63 L. R. A. 347, 67 
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N.E. 83, Rudolphs. U. S. ex rel. Stuart, 36 App. D.C. 
379, 385. The presumption of sanity is a mixed pre¬ 
sumption of law and fact and its force is given in 
that by reason of its operation it renders the circum¬ 
stances adduced to prove sanity more persuasive. 


1 Wharton & Stille’s Medical Jurisprudence, p. 320. 


Applying the presumption of sanity to the present 
case predicated upon the evidence submitted to the 
Deputy Commissioner where the issue of mental in¬ 
competency was the determining question before him, 
we submit that the decision made by the Deputy 
Commissioner in his order of June 14, 1932, is res 
judicata and binding upon the claimant and/or his 
committee appointed a year later. 


We do not believe it is necessary to call the atten¬ 
tion of this Honorable Court to the innumerable deci¬ 


sions holding that the findings of fact of the Deputy 
Commissioner will not be disturbed if there is evi¬ 


dence to support, even though the court might have 
reached some different conclusion upon the same evi¬ 
dence. Voehl v. Indemnity Insurance Company of 
North America, 288 U.S. 162, 61 W 7 ash. Law. Rep. 
186; Croivell v. Benson, 285 U.S. 22, and others. 


It is therefore submitted that the question of men¬ 
tal incompetency was an issue at the September 22, 
1931, and June 7, 1932, hearings; that the question 
was definitely raised and was the deciding issue of 
those hearings; that a finding of mental competency 
was made by the Deputy Commissioner in his order 
of June 14, 1932; and that no appeal having been 
taken from that order, the provisions of that order 
including the findings of fact, rejection and the basis 
therefor, constituted a legal bar to a further hearing 
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and different determination upon the same i^>sue at 
the third hearing. 

I 

The Deputy Commissioner Was Without Poweii Under 
the Act to Vacate and Void the Prior Pro¬ 
ceedings and Orders 

In the third order, filed June 5, 1934 (R. 168-110), 
the Deputy Commissioner attempts to declare void 
the compensation proceedings of September 22, 1931, 
and June 7, 1932, and the compensation orders of 
April 19, 1932, and June 14, 1932, presumably upon 
the ground that the claimant was non compos \mentis 
from the date of his accident. 

There is no claim in this case that the firjst and 
second hearings were improperly called or conducted 
or that any fraud was practiced upon either the 
claimant or the Deputy Commissioner. A|nd we 
know of no other possible grounds on which the 
Deputy Commissioner has any authority to sej; aside 
his orders and re-open a case and re-determitie set¬ 
tled issues of fact and law. The Deputy Commis¬ 
sioner is purely a creature of statute and subject to 
all the restrictions and limitations of his birth. The 
Act gives him no general or special power or Author¬ 
ity to do anything other than specified therein. 
Section 21 of the act specifically provides fpr the 
manner in which a compensation order may lj)e sus¬ 
pended or set aside, in whole or in part, but it does 
not give the Deputy Commissioner any power to do 
so by a subsequent order after the previous order 
has become final. Paragraph (d) thereof says: 

“ Proceedings for suspending, setting aside, or 
enforcing a compensation order, whether jreject- 
ing a claim or making an award, shall pot be 
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instituted otherwise than as provided in this sec¬ 
tion and section 18. 

He admitted himself in his sworn answer to the 
mandamus proceedings brought against him by the 
committee for claimant to compel a hearing on her 
claim (R. 3) that he had no such right or power. 

Merely because the claimant failed to present 
adequate or sufficient evidence or had more available 
evidence to produce in 1934 than he did in 1932 gave 
him no right to a third hearing and a redetermina¬ 
tion of the question of his mental competency. The 
compensation order filed June 14, 1932, makes the 
question of mental incompetency res judicata, and 
the law of the case as far as any later hearings on 
the claim for compensation is concerned. The de¬ 
termination of mental competency to file the claim 
within the one-year limit is binding and estops him 
not only as to every ground of recovery or defense 
actually presented in the case, but also as to every 
ground which might have been presented. The court 
in Dowell v. Applegate, 152 U.S. 327, in denying a 
litigant the right to a second hearing, said: 

‘‘The present suit is not a second one between 
the same parties upon a different claim or de¬ 
mand. It seeks by additional evidence to reopen 
the controversy that arose and was determined 
in the suit in the Federal Court * * *” 

To the same effect is Aurora v. West, 7 Wall. 82. 

A judgment of the Court of Claims is conclusive of 
all points which were or ought to have been deter¬ 
mined therein and no other court can go behind it to 
administer relief not provided thereby. Gray v. 
D. C., 1 App. D.C. 20. 
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Nor can a party escape the bar of a judgment 
against him by bringing a new suit on the sanjie cause 
of action though in a different form of action or 

■ i 

proceeding. Tea Co. v. West, 56 App. D. C. 103. 

Of collateral importance is the case of Darby v. 
Bank, 72 Fed. (2d) 183. This case does not rest 
upon the theory of res judicata; but is strikingly il¬ 
lustrative of the fact that courts are without power to 
remedy errors of judgment on the part of j counsel 
either in pursuing wrong forms of action or ill failing 
seasonably to interpose appropriate defenses. We do 
not mean to intimate that in the present cas£, as in 
the Darby case, supra, there has been a gross miscar¬ 
riage of justice. The point is procedural. j 

In the present case, the claimant was attended at 
both the first and second hearings by counsel and by 
relatives. Objection was raised promptly and in no 
uncertain terms to the consideration of his cl^im be- 

i 

cause he had failed to file the same within the year 
provided by section 13 of the Act. He was told fol¬ 
lowing the discontinuance of the first hearing and 
before the first order was written of the necessity of 
presenting and proving his mental incompetency in 
order to meet, the requirements of the compensation 
statute. This information in plain language was 
given him and his relatives by both the Deputjy Com¬ 
missioner and by his employer. His counsel £nd his 
relatives were also informed of this requirement to 
prove mental incompetencv. Nothing was done and 
the first order of rejection followed. At the second 
hearing, the same objection was raised and the proof 
of mental incompetency was the procedural Require¬ 
ment of that hearing. Medical and lay evidence was 
introduced and far from proving mental incompetency 
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showed knowledge of the time limitation, and a failure 
to file a claim because of admitted neglect in the face 
of warnings that the statute was running. Claimant 
therefore had “two days in court.” The second 
order of June 14, 1932, was thereafter written and 
the claim rejected because no mental incompetency 
had been proven. The question of mental incompe¬ 
tency was at that point, no appeal having been taken 
within the 30-day period, res judicata. 

We submit that the claimant is estopped from hav¬ 
ing a new determination of the question of mental 
competency and that the Deputy Commissioner is 
without power under the statute to void and declare 
of no force and effect his prior compensation orders, 
in the absence of fraud, and that the hearing on 
March 19th, 1934, and the compensation order of 
June 5, 1934, are not in accordance with law. 

In closing, we do not consider it necessary to dwell 

at length upon the argument of appellants that the 

claim of the committee is a separate claim apart from 

that of the claimant, as no authorities need be cited 

to show the fallaev of that contention. The commit- 

%> 

tee has no better right than her ward and, if it has al¬ 
ready been determined in a prior compensation hear¬ 
ing that the ward (employee), was mentally compe¬ 
tent to file a claim within the year-limit, then that 
finding is binding upon the committee on the same 
issue raised over two years later. 

Appellants rely on the case of Western Pipe and 
Steel Company of California v. Industrial Accident 
Commission , 249 Pac. 34, which we submit is readily 
distinguishable from the case at bar in law and in fact. 
In the first place, under the California compensation 
statute, if the employer has the least doubt as to 


whether or not an employee has become incompetent 
mentally, without regard to the cause thereof, he may 
have a guardian ad litem appointed by the Commis¬ 
sion to see that the employee is properly represented 
in court and that his cause may be fully and complete¬ 
ly presented. Or a general guardian may be ajppoint- 
ed by the court. In the California case, supfra, the 
Commission found as a matter of fact that 


‘‘(2) In the proceedings had before the Com¬ 
mission during the year 1922, defendant Was not 
represented by counsel, nor was he properly be¬ 
fore the Commission represented by a guardian 
ad litem * * (Italics ours.) 

In addition, it was shown that the original petition 
for adjustment filed by the claimant on August 31, 
1922, did not allege directly or indirectly any mental 
injury nor did it allege that John Fitzgerald (Ihe em¬ 
ployee), at the time of filing the petition, was compe¬ 
tent or incompetent and, if incompetent, that his in¬ 
competency was caused in whole or in part by the in¬ 
jury sustained by him. The Court said: 

44 The findings (of the Commission) as Iquoted, 
4 No disability sustained by defendant beyond that 
compensated under finding No. 3 hereof was 
caused by said injury’ are no broader than the 
petition. It is clear, therefore, that the award 
did not purport to adjudicate the competency or 
incompetency of John Fitzgerald as of the date 
of the filing of the petition, August 31, 1^22—as 
we have just shown, there had not been any deter¬ 
mination of the competency or incompetency of 
John Fitzgerald before his guardian filled her 
petition.” 

That differs materially from the case at baif where 
Bennett was properly before the Deputy Commissioner 
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and represented by counsel. The first hearing on 
September 22, 1931, was adjourned in order that he 
might meet the requirements on proof of mental in¬ 
competency to toll the statutory limitation. A second 
hearing was held at which he knew’, his counsel knew 
and his relatives knew that, in order to have his claim 
considered, he must prove that mental incompetency 
had prevented him from filing the claim within the 
one-year limit. The question of mental competency 
w’as raised both by the Deputy Commissioner and by 
claimant ? s attorney, but the medical and lay testimony 
at the hearing on June 7, 1932, failed to establish men¬ 
tal incompetency and the Deputy Commissioner prop- 

erlv found that the failure to file w T as due to admitted 
* 

neglect and not to mental incompetency. It therefore 
clearly appears that, prior to the appointment of the 
Committee for Bennett, a year later, the issue of men¬ 
tal competency had already been presented to and de¬ 
cided by the Deputy Commissioner and vras the law 
of the case. It also follow’s that any insanity develop¬ 
ed subsequent to the second hearing is wholly irrelev¬ 
ant to the question of his mental competency to file 
the compensation claim within the one year period. 

Appellants also rely upon Ames v. Department of 
Labor and Industries, 30 P. (2d) 239 which can also 
be distinguished from the present case. In that case, 
in the state of Washington where there is no statute of 
limitations in compensation law, the court said: 

“The petition shoves that the department acted 
ex parte while the claimant ivas known to it to be 
insane. The claimant w r as in no condition to be 
heard or to give testimony. His supporting wit¬ 
nesses were not discovered by the department and 
hence the finding that there vras a lack of proof 


25 


is in truth and in equity unjustifiable.’’ (Italics 
ours.) 

Certainly those are not the facts here, Dennett 
was not known to be insane. That fact had to be 
proved, if true. Bennett was heard and the evidence 
failed to support the claim that he was mentally in¬ 
competent to file his claim on time. We are of the 
opinion that the case of Dunn v. Umted Lace \Maim- 
fact wring Company, 164 At. 329 (Supreme Ccjurt of 
Rhode Island) is more in point and supports our con¬ 
tentions. In that case, the employee was injured 
July 7, 1926, and was voluntarily paid compensation 
for an injury to his foot until August 21, 192j). On 
April 30, 1930, the employee filed a petition fot com¬ 
pensation for other injury which was denied Decem¬ 
ber 10, 1930, and the appeal taken therefrom, ^mong 
other things, it was found that the employe^ had 
been partially incapacitated for work by reason of 
traumatic epilepsy since November 1927 and tjotally 
disabled since February 1928; that he failed ti give 
notice or make claim for the head injury although he 
had known about it since the fall of 1926; that the 
employee, except for the traumatic epileptic spells, 
had been able to comprehend the ordinary affairs of 
life; and that action on his part was necessatv to 
protect his rights. The Court said: 

* * * “Counsel for petitioner admits the failure 
to comply with the requirements of the statute 
limiting the time within which compensation may 
be claimed. To excuse this failure, petitioner 
claims that mental incapacity caused by the acci¬ 
dent removed the bar to his claim for compensa¬ 
tion. Section 17, Art. 2, Workmen’s Compensa¬ 
tion Act. The evidence does not support the 
claim. I 
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* * * * 

‘‘As petitioner had not complied with the stat¬ 
ute and has not been prevented from, compliance 
by mental incapacity, we are of the opinion that 
his claim for compensation is barred- 

Whatever sympathy may be felt in this case for 
the employee Bennett at this time because he was 
declared to be of unsound mind by a jury on June 
9th, 1933, we submit that he had full opportunity to 
be heard on his claim after he had been fully in¬ 
formed of the requirement of proof of mental in¬ 
competency to toll the statute and was duly repre¬ 
sented by counsel, and that the appellees should not 
be deprived of their substantial rights obtained and 
settled after proper hearings and procedure by the 
Deputy Commissioner. 

And, although appellants state in their brief (page 
36) that the employee only received $170.30 for 10 
weeks compensation from April 7, 1930, to June 15, 
1930, they omitted to say that he received adequate 
and competent medical and hospital attention and 
also received a total of, to-wit, $2,500.00 in wages 
from his employer, appellee herein, from June 12, 
1930, to May 19^ 1932 (R. 109), which is more money 
than he would have received by the payment of com¬ 
pensation for the same period. 

CONCLUSION 

We respectfully submit that the claim of Bennett 
was not filed on itime and was properly barred by the 
statute of limitations in section 13 of the act; that the 
question of mental competency was duly raised as an 
issue of fact before the Deputy Commissioner at a 
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hearing when Bennett was present and represented 
by counsel; that this issue of mental competency! was 
settled and determined by the Deputy Commissioner 
in his order filed June 14, 1932, based upon evidence 
of mental competency plus the presumption of sjjmity, 
and that claimant failed to prove the contrary ;| that 
this decision became the law of the case and the Ques¬ 
tion of mental competency res judicata; that the 
Deputy Commissioner was without authority or 
power, general or special, in the absence of frahd, to 
void and vacate the compensation proceedings on 
September 22, 1931, and June 7, 1932, and to declare 
his compensation orders of April 19, 1932, and I June 
14, 1932, of no force and effect under the lawj; and 
that the compensation order filed June 5, 1934, at¬ 
tempting to re-determine settled issues of fact and 
re-adjudicate a closed case, is “not in accordance with 
law.” The decree of the lower court permanently 
enjoining the enforcement of said compensation jorder 
filed June 5, 1934, should be affirmed. 

Frost, Myers & Towers, ! 

723 15th Street N. W., 
Attorneys for Appellees. 
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